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DECEDENTS, ESTATES AND FIDUCIARIES (20 PA.C.S.) - PETITION AND
HEARING AND INDEPENDENT EVALUATION, DETERMINATION OF INCAPACITY
AND APPOINTMENT OF GUARDIAN AND REVIEW HEARING

Act of Dec. 14, 2023, P.L. 446, No. 61 Cl. 20

Session of 2023
No. 2023-61

SB 506
AN ACT

Amending Title 20 (Decedents, Estates and Fiduciaries) of the
Pennsylvania Consolidated Statutes, in incapacitated persons,
further providing for petition and hearing and independent
evaluation, for determination of incapacity and appointment of
guardian and for review hearing.

The General Assembly of the Commonwealth of Pennsylvania hereby
enacts as follows:

Section 1. Section 5511(a), (e) and (f) of Title 20 of the
Pennsylvania Consolidated Statutes are amended and the section is
amended by adding a subsection to read:

§ 5511. Petition and hearing; independent evaluation.

(a) Resident.--The court, upon petition and hearing and upon
the presentation of clear and convincing evidence, may find a
person domiciled in the Commonwealth to be incapacitated and
appoint a guardian or guardians of his person or estate. The
petitioner may be any person interested in the alleged
incapacitated person's welfare. The court may dismiss a proceeding
where it determines that the proceeding has not been instituted to
aid or benefit the alleged incapacitated person or that the
petition is incomplete or fails to provide sufficient facts to
proceed. Written notice of the petition and hearing shall be given
in large type and in simple language to the alleged incapacitated
person. The notice shall indicate the purpose and seriousness of
the proceeding and the rights that can be lost as a result of the
proceeding. It shall include the date, time and place of the
hearing and an explanation of all rights[, including the right to
request the appointment of counsel and to have counsel appointed
if the court deems it appropriate and the right to have such
counsel paid for if it cannot be afforded]. The Supreme Court
shall establish a uniform citation for this purpose. A copy of the
petition shall be attached. Personal service shall be made on the
alleged incapacitated person, and the contents and terms of the
petition shall be explained to the maximum extent possible in
language and terms the individual is most likely to understand.
Service shall be no less than 20 days in advance of the hearing.
In addition, notice of the petition and hearing shall be given in
such manner as the court shall direct to all persons residing
within the Commonwealth who are sui juris and would be entitled to
share in the estate of the alleged incapacitated person if he died
intestate at that time, to the person or institution providing
residential services to the alleged incapacitated person and to
such other parties as the court may direct, including other
service providers. The hearing may be closed to the public and
without a jury unless the alleged incapacitated person or his
counsel objects. The hearing shall be closed and with or without a
jury if the person alleged to be incapacitated or his counsel so
requests. The hearing may be held at the residence of the alleged
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incapacitated person. The alleged incapacitated person shall be
present at the hearing unless:

(1) the court is satisfied, upon the deposition or
testimony of or sworn statement by a physician or licensed
psychologist, that his physical or mental condition would be
harmed by his presence; or

(2) it is impossible for him to be present because of his
absence from the Commonwealth. It shall not be necessary for
the alleged incapacitated person to be represented by a
guardian ad litem in the proceeding.

[Petitioner shall be required to notify the court at least seven
days prior to the hearing if counsel has not been retained by or
on behalf of the alleged incapacitated person. In appropriate
cases, counsel shall be appointed to represent the alleged
incapacitated person in any matter for which counsel has not been
retained by or on behalf of that individual.]

(a.1) Appointment of counsel.--

(1) If the petitioner under subsection (a) is aware that
the alleged incapacitated person is represented by counsel, the
petitioner shall advise the court that the alleged
incapacitated person is represented by counsel at the time of
filing the petition or as soon as the petitioner becomes aware
of the representation.

(2) Regardless of the ability of the alleged incapacitated
person to pay, the court shall appoint counsel to represent the
alleged incapacitated person in any matter for which counsel
has not been retained by the alleged incapacitated person,
including in all proceedings under subsection (a) and in any
subsequent proceedings to consider, modify or terminate a
guardianship. Appointed counsel shall be qualified by
experience or training and shall act without delay under the
circumstances.

(3) Counsel for an alleged incapacitated person shall, as
far as reasonably possible, maintain a normal client-attorney
relationship with the client. Counsel shall advocate for the
client's expressed wishes and consistent with the client's
instructions, to the extent the client is able to express
wishes and provide instructions. Counsel shall comply with the
Rules of Professional Conduct governing the attorney-client
relationship. Retained or appointed counsel may not act as
guardian ad litem for the alleged incapacitated person. If the
court determines that a guardian ad litem is necessary, the
court shall make a separate appointment. Appointed counsel
shall meet with the alleged incapacitated person as soon as
reasonably possible after the appointment. Within five days of
the meeting, appointed counsel shall file with the court a
certification of the time and place that the meeting occurred.
*x k%

(e) Petition contents.--The petition, which shall be in plain
language, shall include the name, age, residence and post office
address of the alleged incapacitated person, the names and
addresses of the spouse, parents and presumptive adult heirs of
the alleged incapacitated person, the name and address of the
person or institution providing residential services to the
alleged incapacitated person, the names and addresses of other
service providers, the name and address of the person or entity
whom petitioner asks to be appointed guardian, an averment that
the proposed guardian has no interest adverse to the alleged
incapacitated person, the reasons why guardianship is sought, a
description of the functional limitations and physical and mental
condition of the alleged incapacitated person, the steps taken to
find less restrictive alternatives, the specific areas of
incapacity over which it is requested that the guardian be
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assigned powers and the qualifications of the proposed guardian.
Petitions must allege specific facts demonstrating that less
restrictive alternatives were considered or tried and why the
alternatives are unavailable or insufficient. If a limited or
plenary guardian of the estate is sought, the petition shall also
include the gross value of the estate and net income from all
sources to the extent known.

(f) Who may be appointed guardian.--

(1) The court may appoint as guardian any qualified
individual, a corporate fiduciary, a nonprofit corporation, a
guardianship support agency under Subchapter F (relating to
guardianship support) or a county agency. In the case of
residents of State facilities, the court may also appoint, only
as guardian of the estate, the guardian office at the
appropriate State facility. The court shall not appoint a
person or entity providing residential services for a fee to
the incapacitated person or any other person whose interests
conflict with those of the incapacitated person except where it
is clearly demonstrated that no guardianship support agency or
other alternative exists. Any family relationship to such
individual shall not, by itself, be considered as an interest
adverse to the alleged incapacitated person. If appropriate,
the court shall give preference to a nominee of the
incapacitated person.

(2) An individual seeking guardianship of three or more
incapacitated persons must be certified as provided in this
paragraph and provide proof of the certification to the court
prior to a third guardianship appointment. The following
provisions shall apply:

(i) The Supreme Court shall prescribe rules and forms
necessary to effectuate the certification required under
this paragraph, including rules regarding the expiration
and renewal of certifications.

(ii) When the Supreme Court prescribes rules relating
to requirements for certification:

(A) The Supreme Court shall provide opportunities
for relevant stakeholders to provide input.

(B) The certification shall, at a minimum,
require:

(I) Submission of education and employment
history.

(II) Submission of Federal and State criminal
history record information.

(III) Passage of a certification exam
administered by a national nonprofit guardianship
certification organization. The national nonprofit
organization must provide a comprehensive
certification program for guardians, including
supervising a national certification process,
developing certification exam content and
maintaining a decertification process.

(3) The certification required under paragraph (2) may be
waived by a court upon a petition demonstrating that a proposed
guardian has such equivalent licenses or certifications as are
necessary to ensure that the proposed guardian is capable of
fully, faithfully and competently performing the obligations of
a guardian. For purposes of this paragraph, a license to
practice law shall not constitute an equivalent license or
certification.

Section 2. Sections 5512.1(a) and 5512.2 of Title 20 are
amended to read:
§ 5512.1. Determination of incapacity and appointment of
guardian.
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(a) Determination of incapacity.--In all cases, the court
shall consider and make specific findings of fact concerning:

(1) The nature of any condition or disability which
impairs the individual's capacity to make and communicate
decisions.

(2) The extent of the individual's capacity to make and
communicate decisions.

(3) The need for guardianship services, if any, in light
of such factors as the availability of family, friends and
other supports to assist the individual in making decisions and
in light of the existence, if any, of [advance directives such
as durable powers of attorney or trusts.] less restrictive
alternatives. The court shall make specific findings of fact
based on the evidentiary record of the absence of sufficient
family, friends or other supports and of the insufficiency of
each less restrictive alternative before ordering guardianship.
Less restrictive alternatives include, but are not limited to:

(1) Advance directives such as durable power of
attorney or trusts.

(ii) Living wills.

(iii) Health care powers of attorney.

(iv) Health care representatives.

(v) Financial powers of attorney.

(vi) Trusts, including special needs trusts.

(vii) Representative payees for individuals receiving
Social Security benefits.

(viii) Pennsylvania Achieving a Better Life Experience
accounts.

(ix) Mental health advance directives.

(4) The type of guardian, limited or plenary, of the
person or estate needed based on the nature of any condition or
disability and the capacity to make and communicate decisions.

(5) The duration of the guardianship.

(6) The court shall prefer less restrictive alternatives
to guardianship and, if no less restrictive alternatives are
available and sufficient, limited guardianship. The following
apply:

(i) A determination of incapacity is separate from a
determination of whether a guardian should be appointed.

(ii) The court may not use a determination of
incapacity alone to justify a guardianship.

(iii) The court may not appoint a guardian if a lesser
restrictive alternative exists that is sufficient to
support the needs of an incapacitated person.

(iv) When entering an order denying a petition for
guardianship in whole or in part, the court shall identify
the less restrictive alternatives that are available and
sufficient to enable the alleged incapacitated person to
manage personal financial resources or to meet essential
requirements of personal physical health and safety. An
order may assist the respondent and any supportive and
substitute decision makers involved to effectuate the
respondent's decisions with third parties.

*x k%

§ 5512.2. Review hearing.

(a) [Time of hearing.--The court may set a date for a review
hearing in its order establishing the guardianship or hold a
review hearing at any time it shall direct. The court shall
conduct a review hearing promptly if the incapacitated person,
guardian or any interested party petitions the court for a hearing
for reason of a significant change in the person's capacity, a
change in the need for guardianship services or the guardian's
failure to perform his duties in accordance with the law or to act
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in the best interest of the incapacitated person. The court may
dismiss a petition for review hearing if it determines that the
petition is frivolous.] Automatic review.--If the evidence
presented during the guardianship proceeding indicates that the
circumstances of the person's incapacity may change, the court
shall hold a review hearing to determine whether the guardianship
continues to be necessary. The court shall set the date for a
review hearing under this subsection in the court's order
establishing guardianship. The review hearing under this
subsection shall be held no later than one year from the date of
the order establishing the guardianship. The hearing shall be
conducted in the presence of the incapacitated person and the
person's attorney, and the court shall adhere to the procedures
and standards as outlined in section 5512.1(a) (relating to
determination of incapacity and appointment of guardian). If,
following the presentation of evidence and testimony from all
parties, the court finds that guardianship continues to be
necessary and that no less restrictive alternatives exist, the
court may order that the guardianship continue. If the court finds
that guardianship is no longer necessary or a less restrictive
alternative exists, the court shall discharge the guardianship. In
determining whether the circumstances of the person's incapacity
may change, the court may consider any of the following:

(1) whether the incapacity could be adequately managed by
medication, rehabilitation or other means;

(2) whether the potential exists for the incapacitated
person to regain physical or cognitive capacity;

(3) the opinion of a medical professional or other
qualified expert who has personally examined the incapacitated
person;

(4) the circumstances of the incapacitated person's daily
living, including, but not limited to, support from others; and

(5) any other factor indicating that the incapacitated
person's condition could improve at a future time.

(a.1) Petition for review.--At any time following the issuance
of the order establishing guardianship, any interested person may
file a petition with the court to terminate or modify the
guardianship. The court shall promptly schedule a hearing or hold
a review hearing at any time it shall direct. The hearing shall be
held in the presence of the incapacitated person and the
incapacitated person's attorney, and the court shall adhere to the
procedures and standards as outlined in section 5512.1(a). If,
following the presentation of evidence and testimony from all
parties, the court finds that guardianship continues to be
necessary and that no less restrictive alternatives exist, the
court may order that the guardianship continue. If the court finds
that guardianship is no longer necessary or a less restrictive
alternative exists, the court shall discharge the guardianship.

(b) Burden of proof and rights.--The incapacitated person
shall have all of the rights enumerated in this chapter. Except
when the hearing is held to appoint a successor guardian, the
burden of proof, by clear and convincing evidence, shall be on the
party advocating continuation of guardianship or expansion of
areas of incapacity.

Section 3. This act shall take effect in 180 days.

APPROVED--The 14th day of December, A.D. 2023.

JOSH SHAPIRO
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Pa. Sup. Orph. Ct. R. 14.1

Pennsylvania Stale Court Rules reflect amendments received March 1, 2024

PA - Pennsylvania Local, State & Federal Court Rules > SUPREME COURT ORPHANS' COURT
RULES > CHAPTER XIV. GUARDIANSHIPS OF INCAPACITATED PERSONS

Rule 14.1. Guardianship Petition Practice and Pleading

(a)} Proceedings for Adjudication of incapacity and Appointment of a Guardian. The following petition
practice and pleading requirements set forth in Chapter Il (Petition Practice and Pleading) shall be
applicable to proceedings for the adjudication of incapacity and appointment of a guardian:

(1} Rule 3.2 (Headings; Captions};

(2) Rule 3.3 (Contents of All Petitions; General and Specific Averments);
(3) Rule 3.12 (Signing);

{4) Rule 3.13 (Verification); and

(5) Rule 3.14 (Amendment).

(b) Responsive Pleadings to a Pefition for Adjudication of Incapacity and Appointment of a Guardian Filed
Pursuant to Rule 14.2.

{1) Permitted responsive pleadings to a petition seeking the adjudication of incapacity and appointment
of a guardian are limited to those identified in Rule 3.6 (Pleadings Allowed After Petition) and shall be
subject to Rules 3.10 (Denials; Effect of Failure to Deny) and 3.11 (Answer with New Matter).

{2) The alleged incapacitated person and any person or institution served pursuant to Rule 14.2(f)(2)
may file a responsive pleading.

{3) Any responsive pleading shall be filed with the clerk and served pursuant to Rule 4.3 (Service of
Legal Paper Other than Citations or Notices} on all others entitled {o file a responsive pleading pursuant
to subparagraph (b)(2).

{4} Allrespensive pleadings shall be filed and served no later than five days prior to the hearing. The
failure fo file or timely file and serve a responsive pleading does not waive the right to raise an objection
at the hearing.

{5) The court shall determine any objections at the adjudicatory hearing.

{c) All Gther Pelitions for Relief. Unless otherwise provided by Rule in this Chapter, the petition practice
and pleading requirements set forth in Chapter ill shall be applicable to any proceeding under these Rules
other than a petition seeking the adjudication of incapacity and appointment of a guardian. "Interested
party" as used in Chapter lli shall include all those entitled to service pursuant to Rule 14.2(f).

(d) Intervention, A pefition to intervene shall set forth the ground on which intervention is sought and a
statement of the issue of law or question of fact the petitioner seeks to raise. The petitioner shall attach to
the petition a copy of any pleading that the petiticner will file if permitted to intervene. A copy of the petition
shall be served pursuant on all those entitled to service pursuant to Rule 14.2(f).

EXPLANATORY COMMENT

This Rule is intended fo specify the provisions and procedures of Chapter lll that are applicable to
proceedings under Chapter XIV. In proceedings for the adjudication of incapacily and appointment of a
guardian, responsive pleadings are permitted as a means of identifying contested legal issues and
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questions of fact prior to the adjudicatory hearing. However, given the abbreviated time for filing a
responsive pleading relative to other proceedings (Compare Pa. O.C. Rule 3.7(al), the failure fo file a
responsive pleading should not operate to prelude an issue or objection from being raised and considered
at the hearing. Such pleadings should not be filed as a means of deiaying the hearing on the merits of the
petition.The praciice for other petitions is fo follow the requirements of Chapter Ill. Nothing in this Rule is
intended to prevent relief being sought on an expedited basis, provided the petitioner or respondent is able
to establish circumstances to the satisfaction of the court warranling disregard of procedural requirements.
See Pa. O.C. Rule 1.2(a).

End of Document
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Pennsylivania State Court Rules reflect amendments received March 1, 2024

PA - Pennsylvania Local, State & Federal Court Rules > SUPREME COURT ORPHANS' COURT
RULES > CHAPTER XiIV. GUARDIANSHIPS OF INCAPACITATED PERSONS

Rule 14.2. Petition for Adjudication of Incapacity and Appointment of a
Guardian of the Person or Estate of an Incapacitated Person

(a) Petition Contents. A petition to adjudicate an individual as an incapacitated person and appoint a
guardian shall state in plain language:

{1) Name, age, address, and mailing address, if different, of the pelitioner and the petitioner's
refationship fo the alleged incapacitated person;

{2) Name, date of birth, residence, and mailing address, if different, of the alleged incapacitated
person;

{3) Names and addresses of the spouse, parents, and presumptive intestale heirs of the alleged
incapacitated person and whether they are sui juris or non sui juris;

{4) Name and address of the person or institution providing residential services to the alleged
incapacitated person;

{5) Names and addresses of other service providers and nature of services being provided;

{6) Whether there is an executed health care power of attorney or advance health care directive
pursuant to Title 20, Chapter 54, and if so, the name and address of the person designated in the
writing to act as the agent;Note: See 20 Pa.C.S. 5421 et seq. for health care power of attorney and
advance health care directive (combination of a living will and health care power of atlorney).

{7) Whether there is an executed power of attorney pursuant to Title 20, Chapter 56, and if so, the
name and address of the person designated in the writing to act as the agent;Note: See 20 Pa.C.S.
5601 et seq. for power of attorney.

{8) Whether there is any other writing by the alleged incapacitated person pursuant to Title 20,
Chapters 54 or 58 autherizing another to act on behalf of the alleged incapacitated person, and if so,
the name and address of the person designated;

Note: See 20 Pa.C.S. 5441-5447 for Living Will Act; 20 Pa.C.S. 5451-5465 for Health Care Agents
and Representatives Act; 20 Pa.C.S. 5821-5826 for Advance Directive for Mental Health Act; 20
Pa.C.8. 5831-56845 for Mental Health Care Agents Act.

{9) Reason(s) why guardianship is sought, including a description of functional limitations and the
physical and mental condition of the alleged incapacitated person;

{10) If not plenary, then specific areas of incapacity over which it is requested that the guardian be
assigned powers;

{11) The probability of whether the physical condition and mental condition of the aileged incapacitated
person will improve;

(12) Whether there has been a prior incapacity hearing concerning the alleged incapacitated person,
and if so, the name of the court, the date of the hearing, and the determination of capacity,

(13) Steps taken to find a less restrictive alternative than a guardianship;
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Rule 14.2. Petition for Adjudication of Incapacity and Appointment of a Guardian of the Person or Estate of an

(b)

(c)

Incapacitated Person

(14} If a guardian of the estate is soughf;
(i) the gross value of the estate and net income from all sources, to the extent known; and
(ify whether there is a prepaid burial account, to the extent known;

(15) Whether the alleged incapacitated person is a veteran of the United States Armed Services, and
whether the alleged incapacitated person is receiving benefits from the United States Veterans'
Administration on behalf of himself or herself or through a spouse; and

(16) Name and address, if available, of any person that the petitioner proposes should receive notice
of the filing of guardianship reports pursuant to Rule 14.8(b), which may include any person identified in

paragraphs (a)(3)-(a)(8).
Nomination of Guardian. The petition shall also include:

(1) The name, address, and mailing address, if different, of the proposed guardian whom the petitioner
nominates to be appointed guardian and the nominee's relationship, if any, to the alleged incapacitated
person. If the proposed guardian is an entity, then the name of the person or persons to have direct
responsibility for the alleged incapacitated person and the name of the principal of the entity;

{2) Whether the proposed guardian has any adverse interest to the alleged incapacitated person;

{3) Whether the proposed guardian is available and able to visit or confer with the alleged
incapacitated person;

{4) Whether the proposed guardian has completed any guardianship training, including the name of
the training program, length of the training, and date of completicn;

{5) Whether the proposed guardian has any guardianship certification, the current status of the
ceriification, and any disciplinary action related to the certification;

{8) Whether the proposed guardian is or was a guardian in any other matters and, if so, the number of
active matters; and

{7) If the petition nominates a different proposed guardian of the estate from the proposed guardian of
the person, then the information required in subparagraphs (b)(1)-{b}(6) as to each nominee.

Exhibits. The following exhibits shall be appended to the petition:
{1) AH writings referenced in paragraphs (a)(6)-

(a)
{8) , if available;

{2) The certified response to a Pennsylvania State Police criminal record check, with Social
Security Number redacted, for each proposed guardian issued within six months of the filing of the
petition;

(i) if any proposed guardian has resided outside the Commonwealth within the previous five-
year period and was 18 years of age or older at any time during that period, then the petition
shall include a criminal record check obtained from the statewide database, or its equivalent, in
each state in which such proposed guardian has resided within the previous five-year period.

(i) When any proposed guardian is an entity, the person or persons o have direct
responsibility for the alleged incapacitated person and the principal of the entity shall comply
with the requirements of subparagraph (c)2).

Note: For information on requesting a criminal record check from the Pennsylvania State
Police, see hifp//www.psp.pa.gov/Pages/Request-a-Criminal-History-Record.aspx.(3)  Any
proposed orders as required by Rule 3.4{b}; and

{4) Any consent or acknowledgement of a proposed guardian to serve.
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Rule 14.2. Petition for Adjudication of Incapacity and Appointment of a Guardian of the Person or Estate of an
Incapacitated Person

{d) Emergency Guardian. A petition seeking the appointment of an emergency guardian shall aver with
specificity the facts giving rise to the emergent circumstances and why the failure to make such an
appointment will result in irreparable harm to the person or estate of the alleged incapacitated person.

Note: Limitations on emergency guardianships are prescribed by statute. See 20 Pa.C.S. §573.
{e) Separate Pelitions. Separate petitions shall be filed for each alleged incapacitated person.

(f) Citation with Notice. A citation with notice using the form provided in the Appendix to these Rules shall
be attached to and served with the petition and any preliminary order as follows:

(1) By personal service upon the alleged incapacitated person no less than 20 days prior to the
hearing. Additionally, the content and terms of the petition shall be explained to the maximum extent
possible in language and terms the alleged incapacitated person is most likely to understand.

{2) In a manner permitted by Rule 4.3 no less than 20 days prior to the hearing upon:

(i) All persons sui juris who would be entitied to an intestate share in the estate of the alleged
incapacitated person;

(i) The person or institution providing residential services to the alleged incapacitated person,
(ifi) Any person named in paragraphs (a)(6)-
(a)
(8) : and
{iv) Such other entities and persons as the court may direct, including service providers.
Note: For notice to the United States Veterans' Bureau, see 20 Pa.C.S. 8411,

(3) For a petition seeking the appointment of an emergency guardian, the court may direct the
manner of service as emergent circumstances warrant. Thereafter, notice shall be served in
accordance with Rule 14.2{f)(2).

Annotations

Commentary

COMMENT

EXPLANATORY Concerning the requirement of a criminal record check set forth in paragraph (c)(2), the
Pennsylvania State Police has created the Pennsylvania Access to Criminal History ("PATCH"} System to enable
the public to obtain criminal history record checks via Internet request. The cerlified response from the
Pennsylvania State Police criminal history record check need not be notarized to comply with the requirements of
this rule. Any response other than "no record" may require supplementation at the discretion of the court.

Research References & Practice Aids

LexisNexis (R) Notes

PENNSYLVANIA ADMINISTRATIVE CODE REFERENCES.
1. 231 Pa. Code Part ], Art INDEX (2019}, PART ORPHANS' COURT RULES.

LexisNexis (R) Notes
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Rule 14.2. Petition for Adjudication of Incapacity and Appointment of a Guardian of the Person or Estate of an
incapacitated Person

TREATISES AND ANALYTICAL MATERIALS

1. 5A Remick's Pennsylvania QOrphans' Court Practice § 37.01, CHAPTER XXXVI| Guardians: Persons and
Estates of Incompetents, Source of Jurisdiction.

2, 26
P.L.E. GUARDIAN AND WARD § 6, Pennsylvania Law Encyclopedia, --Proceedings for Judicial Appointment,
Copyright 2017, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Document
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Pennsylvania State Court Rules reflect amendments received March 1, 2024

PA - Pennsylvania Local, State & Federal Court Rules > SUPREME COURT ORPHANS' COURT
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Rule 14.3. Alternative Proof of Incapacity: Expert Report in Lieu of In-Person
or Deposition Testimony of Expert

{(a) A petitioner may seek to offer into evidence an expert report for the determination of incapacity in lieu of
testimony, in-person or by deposition, of an expert using the form provided in the Appendix to these rules.

In an emergency guardianship proceeding, an expert report may be offered into evidence if specifically
authorized by the court.

{b) Notice.

(1} If a petitioner seeks to offer an expert report permitted under paragraph (a), the petitioner shall
serve a copy of the completed report upon the alleged incapacitated person's counsel and all other
counsel of record pursuant to Rule 4.3 or, if unrepresented, upon the alleged incapacitated person,
pursuant to Pa.R.C.P. No. 402{a) by a competent adult no later than ten days prior to the hearing on
the petition.

(2) If a petitioner seeks to offer an expert report, as permitted under paragraph (a), the petitioner shall
serve pursuant to Rule 4.3 a notice of that fact upon those entitled to notice of the petition and hearing
no later than ten days prior to the hearing on the petition.

{3) The petitioner shall fiie a certificate of service with the court as to paragraphs (b)(1) and (b){2).
{c) Demand.

{1) Within five days of service of the completed report provided in paragraph (b)(1}), the alleged
incapacitated person's counsel or, if unrepresented, the alleged incapacitated person, may file with the
court and serve upon the petitioner pursuant to Rule 4.3 a demand for the testimony of the expert.

{(2) If a demand for testimony is filed and served as provided herein, then the expert report may not be
admitted and an expert must provide testimony at the hearing, whether in-person or by deposition.

(d) Unless otherwise demanded pursuant to paragraph (c}(2), in the sole discretion of the court, incapacity
may be established through the admission of an expert report prepared in compliance with the form
provided in the Appendix to these rules. The expert must be qualified by training and experience in
evaluating individuals with incapacities of the lype alleged in the petition. The expert must sign, date, and
verify the completed expert report.

(e) In the interest of juslice, the court may excuse the notice and demand requirements set forth in
paragraphs (b} and {c).

Annotations

Commentary

COMMENT
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EXPLANATORY This Rule is intended to permit the alleged incapacitated persen to exercise the right to cross-
examine testimony as to the capacity of the alieged incapacitated person. See 20 FPa.C.S. $518.1. Permitting the
use of an expert report in compliance with this Rule replaces the requirement of testimony, in-person or by
deposition, of an expert, See 20 Pa.C.S. 5518. "Deposition," as used in this Rule is intended to be a deposition
conducted in accordance with the Pennsylvania Rules of Civil Procedure. The Rule is permissive; whether an
expert report is admitted in lieu of testimony is in the sole discretion of the court. Nothing in this Rule is intended to
preciude the court from requiring testimony from the expert or otherwise requiring supplementation.

Research References & Practice Aids

LexisNexis {R) Notes

TREATISES AND ANALYTICAL MATERIALS

1. 8 Dunlap-Hanna Pennsylvania Forms P 80.10, CHAPTER 80 Incapacitated Persons, Adjudication of Capacity
or Modification of Existing Orders.

2. 26 P.L.E. GUARDIAN AND
WARD § 10, Pennsylvania Law Encyclopedia, Duration and Termination of Guardianship, Copyright 2017, Matthew
Bender & Company, Inc., 2a member of the LexisNexis Group.

3. 5A Remick's Pennsyivania Orphans' Court Praclice § 37.03, CHAPTER XXXVIl Guardians: Persons and
Estates of Incompetents, Appointment of Guardian: Procedure.

End of Document
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Rule 14.4, Counsel

(a) Retention of Caunsel, If counsel for the alleged incapacitated person has not been retained, the
petitioner shall notify the court in writing at least seven days prior to the adjudicatory hearing that the
alleged incapacitated person is unrepresented and also indicate whether the alleged incapacitated person
has requested counsel.

{b) Private Counsel. If the alleged incapacitated person has retained private counse!, counsel shall prepare
a comprehensive engagement letter for the alleged incapacitated person to sign, setling forth when and
how counsel was retained, the scope of counsel's services, whether those services include pursuing any
appeal, if necessary, how counsel will bill for legal services and costs and the hourly rate, if applicable, who
will be the party considered responsible for payment, whether any retainer is required, and if so, the amount
of the retainer. Counsel shall provide a copy of the sighed engagement letter to the court upon request.

{c) Appointed Counsel. The court may appoint counsel if deemed appropriate in the particular case. Any
such order appointing counsel shall delineate the scope of counsel's services and whether those services
include pursuing any appeal, if necessary.

{(d) Other Counsel. Counsel for any other party shall enter an appearance in accordance with Rule 1.7(a).

Annhotations

Commentary

COMMENT

EXPLANATORY  Reasonable counsel fees, when appropiiate, should be paid from the estate of the alleged
incapacitated person whenever possible. If the alleged incapacitated person is unable to pay for counsel, then the
court may order counsel fees and costs to be paid by the county. See 20 Pa.C.S. 5511(c}. Any fee dispute should
be resolved in a timely and efficient manner to preserve resources in order to maintain the best possible quality of
life for the incapacitated person.

End of Documeni
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Rule 14.5. Waiver or Modification of Bond

{a) Request. A request for the court to waive or modify a bond requirement for a guardian of the estate
may be raised within the petition for adjudication of incapacity or at any other time by petition.

(b) Waiver or Modification. The court may order the waiver or modification of a bond requirement for good
cause.

(c) Assurance. If the court waives or modifies a bond requirement, then the court shall consider the
necessity and means of periodic demonstration of continued good cause.

Annotations

Commentary

COMMENT

EXPLANATORY  Pursuant to 20 Pa.C.S. 5515, the provisions of Sections 5121-5123 of Title 20 relating to
bonding requirements are incorporated by reference into Chapter 55 proceedings. When property is held by the
incapacitated person as fiduciary, see 20 Pa.C.S. 5516. "Good cause” may include, but is not limited to, an estate
of nominal value, fluctuation in the size of the estate, adequate insurance maintained by the guardian against risk of
loss to the estate, the creditworthiness of the guardian, and assets of the guardian relative to the value of the
estate.

Research References & Practice Aids

LexisNexis {R} Notes

TREATISES AND ANALYTICAL MATERIALS

1. 25
P.L.E. EXECUTORS AND ADMINISTRATORS § 209, Pennsylvania Law Encyclopedia, Proceedings for Payment
or Distribution, Copyright 2017, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

End of Decument
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Notice

|h' Note: this section is effective June 1, 2019

Rule 14.6. Determination of Incapacity and Selection of Guardian

(a) Petermination of Incapacity. The procedure for determining incapacity and for appolntment of a
guardian shall meet all requirements set forth at 20 Pa.C.S. 5511, 5512, and §512.1. In addition, the
petitioner shall present the citation and proof of service at the hearing.Note: See ln re Peery, 727 A.2d 539
{Pa. 1999) (holding a person does not require a guardian if there is no need for guardianship services).

(b) Selection of Guardian. If guardianship services are needed, then the court shalt appoint the person
nominated as such in a power of attorney, a health care power of atierney, an advance health care
directive, a mental health care declaration, or mental health power of attorney, except for good cause
shown or disqualification. Otherwise, the court shall consider the eligibility of one or more persons to serve
as guardian in the following order;

{1) Guardian of the Person;
(i) The guardian of the estate;
(i) The spouse, unless estranged or an action for divorce is pending;
(i) An adult child;
{(iv) A parent;
{v) The nominee of a deceased or living parent of an unmarried alleged incapacitated person;
(vi} An adult sibling;
(vii) An adult grandchild,
(viii} Other adult family member,

(ix) An adult who has knowledge of the alleged incapacitated person's preferences and values,
including, but not limited to religious and moral beliefs, and would be able to assess how the
alleged incapacitated person would make decisions; or

{x) Other qualified proposed guardian, including a professional guardian.

(2) Guardian of the Estate. When the estate of the incapacitated person consists of minimal assels or
where the proposed guardian possesses the skilis and experience necessary to manage the finances
of the estate:

(i} The guardian of the person;

{(ii) The spouse unless estranged or an action for divorce is pending;
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(fi§) An adult child;

{iv} A parent;

{v} The nominee of a deceased or living parent of an unmarried alleged incapacitated person;
{vi) An adult sibling;

(vii) An adult grandchild,;

(viii) Other aduli family member; or

(ix) An adult who has knowledge of the alleged incapacitated person's preferences and values,
including, but not limited to religious and moral beliefs, and would be able fo assess how the
alleged incapacitated person would make decisions.Where no individual listed in subparagraphs (i)-
-(ix) of paragraph (b)(2) possesses the skills and experience necessary to manage the finances of
the estate, the guardian of the estate may be any qualified proposed guardian, including a
professional guardian or corporate fiduciary.

Annotations

Commentary

COMMENT

EXPLANATORY  If a principal nominates a guardian pursuant to a power of atforney, a health care power of
attorney, an advance heaith care directive, which is a combination of a living will and a health care power of
attorney, a mental health care deciaration, or mental health power of attorney, then court must appoint that person
as guardian except for good cause or disqualification. See 20 Pa.C.S. 5604(c)(2} (power of altorney); 20 Pa.C.S.
5460(b} (health care power of attorney); 20 Pa.C.S. 5422 (defining "advance health care directive”); 20 Pa.C.S.
5823 (mental health declaration); 20 Pa.C.S. 5841(c) (mental health power of attorney); see also 20 Pa.C.S. 5511(f)
{who may be appointed guardian).

End of Document
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Note: this section is effective June 1, 2019

Rule 14.7. Order and Certificate

{a) Order Adjudicating Incapacity and Appointing Guardian.

(b)

(1) An order adjudicating incapacity and appointing a guardian shall address:
{i) the type of guardianship being ordered and any limits, if applicable;

{ii} the continued effectiveness of any previously executed powers of attorney or heaith care
powers of attorney and the authority of such agent to act under the document;

{iii) the necessity of filing reports pursuant to Rule 14.8(a}; and

{iv) the person or persons entitled to receive notice of the filing of such reports, pursuant to Rule
14.8(b).

{2) An order adjudicating incapacity and appointing a guardian shall contain a provision substantially in
the following form:[Incapacitated person} is hereby notified of the right to seek reconsideration of this
Order pursuant to Rule 8.2 and the right to appeal this Order within 30 days from the date of this Order
by filing a Notice of Appeal with the Clerk of the Orphans’ Court. [Incapacitated person] may also
petition the court at any time to review, modify, or ferminate the guardianship due to a change in
circumstances. {Incapacitated person] has a right to be represented by an attorney to file a motion for
reconsideration, an appeal, or to seek modification or termination of this guardianship. If the assistance
of counsel is needed and {incapacitated person] cannot afford an attorney, an attorney will be
appointed to represent [incapacitated person] free of charge.

Order Adjudicating Incapacity and Appointing Guardian of Estate.

{1) In addition to the requirements set forth in paragraph {a)(1), an order adjudicating incapacity and
appointing a guardian of the eslate shall address:

(i) whether a bond is required and when the bond is to be filed; and
(i) whether the guardian can spend principal without prior court approval.

{2) In addition to the requirement set forth in paragraph (a){(2), an order adjudicating incapacity and
appointing a guardian of the estate shall contain a provision substantially in the following form:All
financial institutions, including without limitation, banks, savings and loans, credit unions, and
brokerages, shall grant to the guardian of [incapacitated person}'s estate access lo any and all assets,
records, and accounts maintained for the benefit of [incapacitated person], and the guardian of
[incapacitated person]'s estate shall be entitled to transfer, relitle, withdraw, or otherwise exercise
dominion and control over any and all said assets, records, and accounts. The failure of any financial
institution to honor this order may lead to contempt proceedings and the imposition of sanctions.
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(c) Certificate of Guardianship of Estate. Upon the request of the guardian of the estate, the clerk shall
Issue a certificate substantially in the following forn:

{Caption)

| CERTIFY that on , after giving full consideration to the factors set forth in Chapter 55 of the
Probate, Estates, and Fiduciaries Code, 20 Pa.C.S. 5501 et seq., in the above-captioned malter, the Court
adjudged an incapacitated person and appointed as plenary guardian of the
eslate.

FURTHER, | CERTIFY the Court, inter alia, ordered that:All financial institutions, including without
imitation, banks, savings and loans, credit unions, and brokerages shail grant to the guardian of
fincapacitated person]'s estate access to any and all assets, records, and accounts maintained for the
benefit of [incapacitated personj, and the guardian of {incapacitated person}'s estate shall be entitled to
transfer, retitle, withdraw, or otherwise exercise dominion and control over any and all said assets, records,
and accounts. The failure of any financial institution to honor this order may lead to contempt proceedings
and the imposition of sanctions.

Witness my hand and seal of said Court this ____day of
[seal] CLERK OF ORPHANS' COURT

Annotations

Commentary

COMMENT

EXPLANATORY  The requirements of paragraph (a) are intended to apply to all guardianship orders. The items
addressed and contained in the order, as set forth in paragraphs (a) and {(b), are not exhaustive. The court may
fashion a guardianship of a person order to inform health care providers of the guardian's autherity, including the
authority to give informed consent to proposed treatment, to share information, and to make decisions for the
incapacitated person. See also In re DILH, 2 A3d 505 (Pa. 2010) (discussing whether guardian has authority
concerning fife-preserving care); 20 Pa.C.S. 5460(a} (requiring the court to determine the extent of agent's authority
under a health care power of attorney); 20 Pa.C.S. 5604{c)(3) {requiring the court to determine the exlent of agent's
authority under a durable power of attorney).

End of Document
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Rule 14.8. Guardianship Reporting, Monitoring, Review, and Compliance

(a) Reporting. A guardian shall file the following reports with the clerk:
(1) An inventory by the guardian of the estate within 90 days of such guardian's appointment;

{2) An annual report by the guardian of the estate of an incapacitated person one year after
appointment and annually thereafter;

(3) An annual report by the guardian of the person one year after appointment and annually thereafter,

(4) A final report by the guardian of the parson and the guardian of the estate within 60 days of the
death of the incapacitated person, an adjudication of capacity, a change of guardian, or the expiration
of an order of limited duration; and

(5) A final report from the guardian of the person and the guardian of the estate upon receipt of the
provisional order from another state's court accepting transfer of a guardianship.

Note: See
Pa.R.J.A. No. 510 governing the filing of inventories and annual reporis online using the
Guardianship Tracking System

(b) Notice of Filing. If, pursuant to Rule 14.7(a){1)(iv}, the order appointing the guardian identifies the
person or persons entitled to receive notice of the filing of any report set forth in paragraph (a), the guardian
shall serve a notice of filing within ten days after filing a report using the form provided in the Appendix to
these Rules. Service shall be in accordance with Rule 4.3.

{(c) Design of Forms. The Court Administrator of Pennsylvania, In consultation with the Orphans’ Court
Procedural Rules Committee and the Advisory Councit on Elder Justice in the Courts, shall desigh and
publish forms necessary for the reporting requirements set forth in paragraph (a).

{d) Monitoring. The clerk or the court's designee shall monitor the guardianship docket to confirm the
guardian's compliance with the reporting requirements set forth in paragraph (a).

(e} Review. The court or its designee shall review the filed reports.
{f) Compliance. To ensure compliance with these reporting requirements:

(1) If any report is deemed incomplete or is more than 20 days delinguent, then the clerk or the court’'s
designee shall serve notice an the guardian directing compliance within 20 days, with a copy of the
notice sent to the court and the guardian's counsel, if represented,

(2) If the guardian fails to comply with the reporting requirements within 20 days of service of the
notice, then the clerk or the court's designee shall file and transmit a notice of deficiency to the
adjudicating judge and serve a notice of deficiency on those persons hamed in the court's order
pursuant to Rule 14.7(a){1}(iv) as being entitled to receive a notice of filing.

{3) The court may thereafter take such enforcement procedures as are necessary to ensure
compliance.
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(4) After reasonable enforcement procedures by the court have been unsuccessful, the courl shall
enter an order that:

(i) includes an exptanation of the actions taken by the court to attempt enforcement of the filing
requirements;

{if) includes clearly enumerated reasons why the guardian or former guardian has not been
compelied to comply with any filing requirements; and either

(A) directs that a successor guardian or designee of the court file the delinquent filing with the
clerk and it shall be docketed as such by the clerk; or

(B} directs the order issued by the court to be docketed by the clerk in lieu of the delinquent
filing.

Annotations

Commentary

COMMENT

EXPLANATORY The reporting forms are available at hffp./www.pacourts.us/forms/for-the-public/orphans-court-
forms. This Rule is silent as to the manner of proceeding when reports are deficient or warrant further investigation,
or when the guardian is recalcitrant after being given notice by the clerk or the court's designee. In its discretion, the
court may order further documentation, conduct a review hearing, or take further action as may be deemed
necessary, including, but not limited to, removal of the guardian or contempt proceedings.

Research References & Practice Aids

LexisNexis (R) Notes

PENNSYLVANIA ADMINISTRATIVE CODE REFERENCES.
1. 201 Pa. Code Ch 5, Rule 510 (2019), CHAPTER ADMINISTRATIVE OFFICE OF PENNSYLVANIA COURTS.

LexisNexis (R) Notes

TREATISES AND ANALYTICAL MATERIALS

1. 6 Remick's Pennsylvania Orphans' Court Practice Rule 16.12, Appendix 1 SUPREME COURT ORPHANS'
COURT RULES, [Repealed.] Reserved.

End of Document
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Notice

Ih Note: this section is effective June 1, 2019

Rule 14.9. Review Hearing

(a} Initiation. A review hearing may be requested by petition or ordered by the court.
(b) Petition. A petition for a review hearing shall set forth:

(1) the name, age, address, and mailing address, if different, of the petitioner and the petitioner's
relationship to the incapacitated person;

(2) the date of the adjudication of incapacity;
(3) the names and addresses of all guardians;

(4} if the incapacitated person has been a patient in a mental health facility, the name of such facility,
the date of admission, and the date of discharge;

{5) the present address of the incapacitated person, and the name of the person with whom the
incapacitated person is living;

(6} the names and addresses of the presumptive intestate heirs of the incapacitated person and
whether they are sui juris or non sui juris; and

(7} an averment that:

(i) there has been significant change in the incapacitated person's capacity and the nature of that
change;

(i) there has been a change in the need for guardianship services and the nature of that change;
or

{iii} the guardian has failed fo perform duties in accordance with the law or act in the best interest
of the incapacitated person, and details as to the duties that the guardian has failed to perform or
has performed but are allegedly not in the best interests of the incapacitated person.

{c) Service. The petition shall be served in accordance with Rule 4.3 upon the incapacilated person and
those entitled o notice pursuant to Rule 14.2(f)}(2}.

{d) Hearing. The review hearing shall be conducted promplly after the filing of the petition with notice of the
hearing served upon those served with the petition pursuant to paragraph (c).

Annotations

Commentary
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COMMENT

EXPLANATORY Nothing in this Rule is intended to preclude the court from scheduling a review hearing upon its
own initiative or in the order adjudicating incapacity and appointing a guardian. For the court's disposition of a
petition for a review hearing and evidentiary burden of proof, see 20 Pa.C.S. 5512.2,

End of Document
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Notice

I’h Note: this section is effective June 1, 2019

Rule 14.10. Proceedings Relating to Real Property

{a) Applicable Rules, A petition for the public or private sale, exchange, lease, or mortgage of real property
of an incapacitated person or the grant of an option for the sale, exchange, or lease of the same shall
conform as far as practicabie to the requirements of these Rules for personal representatives, trustees, and
guardians of minors in a transaction of similar type.

{b) Objection. The guardian shall include in the petition an averment as to whether the guardian knows or
has reason to know of any objection of the incapacitated person to the proposed transaction, the nature
and circumstances of any such objection, and whether expressed before or after the adjudication of
incapacity.

Note: See Pa. O0.C. Rules 5.10, 5.11, and 5.12.

End of Document
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Rule 14.11. Transfer of Guardianship of the Person to Another State

{a) Petition. A petfition filed by a guardian appointed in Pennsylvania to transfer the guardianship of the
person to another state must plead sufficient facts to demonstrate:

(1) the incapacitated person is physically present in or is reasonably expected to move permanently to
the other state;

(2) plans for care and services for the incapacitated person in the other state are reasonable and
sufficient;

(3) the court to which the guardianship will be transferred; and
{4) the guardianship will iikely be accepted by the other state's court.

{b) Service. The guardian shall serve a copy of the petition in accordance with Rule 4.3 upon the
incapacitated person and those entitied to service pursuant to Rule 14.2(f}(2).

{(c) Objections. Any person entitled to service of the petition may file an answer with the clerk raising
objections alleging that the transfer would be contrary to the interests of the incapacitated person,

(d) Hearing. if needed, the court shall conduct an evidentiary hearing on the petition.

(e) Orders. Upon finding that the allegations contained in the petition have been substantiated and the
objections, if any, have not been substantiated, the court shall:

{1} issue an order provisionally granting the petition to transfer the guardianship and directing the
guardian to petition for acceptance of the guardianship in the other state; and

{2} issue a final order confirming the transfer and relinquishing jurisdiction upon receipt of the
provisional order from the other state's court accepting the transfer and the filing of the final report of
the guardian.

Annotations

Commentary

COMMENT

EXPLANATORY See Subchapter C of the Uniform Adult Guardianship and Protective Proceedings Jurisdiction
Act, 20 Pa.C.S. 5921-5922. This petition may also include a request to transfer the guardianship of the estate to
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another state as provided in Rule 14.12, The likelihood that the guardianship may be accepted by the other state's
court may be established by evidence of the siate having procedures simifar fo Rule 14.13,

End of Document



Pa. Sup. Orph. Ct. R. 14.12

Pennsylvania State Court Rules reflect amendments received March 1, 2024

PA - Pennsylvania Local, State & Federal Court Rules > SUPREME COURT ORPHANS' COURT
RULES > CHAPTER XIV. GUARDIANSHIPS OF INCAPACITATED PERSONS

Notice

IF Note: this section is effective June 1, 2019

Rule 14.12. Transfer of Guardianship of the Estate to Another State

{a) Petition. A petition filed by a guardian appointed in Pennsylvania to transfer the guardianship of the
estate must plead sufficient facts to demonstrate:

{1) the incapacitated person is:
(i) physically present in the other state;
(i) reasonably expected to move permanently to the other state; or
(iii) significantly connected to the other state.
(2) adequate arrangements will be made for the management of the incapacitated person's estate;
(3) the court to which the guardianship will be transferred; and
(4) the guardianship will likely be accepted by the other state’s court.

{b) Service. The guardian shall serve a copy of the petition in accordance with Rule 4.3 upon the
incapacitated person and those entitled to service pursuant to Rule 14.2(£)(2).

{c) Objections. Any person entitied to service of the petition may file an answer with the clerk raising
objections alleging that the transfer would be contrary to the interests of the incapacitated person.

{d) Hearing. if needed, the court shall conduct an evidentiary hearing on the petition.

{e) Orders. Upon finding that the allegations contained in the petition have been substantiated and the
objections, if any, have not been substantiated, the court shall:

(1) issue an order provisionally granting the petition to transfer the guardianship and directing the
guardian to petition for acceptance of the guardianship in the other state; and

(2) issue a final order confirming the transfer and relinquishing jurisdiction upon receipt of the
provisional order from the other state's court accepting the transfer and the filing of the final report of
the guardian.

Annotations

Commentary

COMMENT
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EXPLANATORY  See Subchapter C of the Uniform Adult Guardianship and Protective Proceedings Jurisdiction
Act, 20 Pa.C.8. §921-53922. For factors used to delermine the significance of the incapacitated person's connection
with the other state, see 20 Pa.C.S. 5911(b). This petition may also include a request to transfer the guardianship of
the person to another state as provided in Rule 14.11. The likelihood that the guardianship may be accepted by the
other state's court may be established by evidence of the state having procedures similar to Rule 14,13.

End of Document
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Notice

|h Note: this section is effective June 1, 2019

Rule 14.13. Acceptance of a Guardianship Transferred from Another State

{a) A petition to confirm the transfer of a guardianship from another state to Pennsyivania shail:
{1} plead sufficient facts to demonstrate:
{i) the eligibility of the guardian for appointment in Pennsylvania,;

{ii} the proceeding in the other state approving the fransfer was conducted in a manner similar to
Rules 14.11 or 14.12 {concerning transfer of guardianship);

(2) include a certified copy of the other state's provisional order approving the transfer; and
(3) include a certified copy of the petition and order determining initlal incapacity in the other state.

{b) Service. The guardian shall serve a copy of the petition in the manner and upon the incapacitated
person and those entitled to service pursuant to Rule 14.2(f).

{c) Objections. Any person entitled to notice of the petition may file an answer with the clerk raising
objections alleging that the transfer would be contrary fo the interests of the incapacitated person.

{d) Hearing. If needed, the court shall conduct an evidentiary hearing on the petition.

{e) Orders. Upon finding that the allegations contained in the petition have been substantiated and the
objections, if any, have not been substantiated, the court shall:

(1) issue an order provisicnally granting the petition to confirm transfer of the guardianship; and

(2) upon receiving a final order from the court transferring the guardianship, the court shall issue a final
order accepting the guardianship, appointing the guardian appointed previously by the court of the
other state as the guardian in Pennsylvania, and directing the guardian to comply with the reporting
requirements of Rule 14.8.

Annotations

Commentary

COMMENT

EXPLANATORY See Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act, 20 Pa.C.S.
5922(f) (court's consideration of a modification of guardianship}.
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Pa. Sup. Orph. Ct. R. 14.14

Pennsylvania State Court Rules reflect amendments received March 1, 2024

PA - Pennsylvania Local, State & Federal Court Rules > SUPREME COURT ORPHANS' COURT
RULES > CHAPTER XIV. GUARDIANSHIPS OF INCAPACITATED PERSONS

Notice

|p Note: this section is effective June 1, 2019

Rule 14.14. Forms

The following forms located in the Appendix shall be used exclusively:
(a} Important Notice--Citation with Notice {(G-01);
(b) Report of Guardian of the Estate (G-02};
(c} Report of Guardian of the Person (G-03);
(d) Guardian's Inventory for a Minor (G-04);
(e} Guardian's Inventary for an incapacitated Person (G-05);

(f} Guardianship of Incapacitated Person: Petition for Adjudication/Statement of Proposed Distribution
Pursuant to Pa. O.C. Rufe 2.4 (OC-03});

(g) Guardianship of Minor: Petition for Adjudication/Statement of Proposed Distribution Pursuant to Pa.
O.C. Rule 2.4 {(OC-04);

(h) Expert Report (G-06); and
{i) Notice of Filing {(G-07).

Annotations

Commentary

COMMENT

EXPLANATORY In accordance with Rule 1.8, these forms must be used exclusively and cannot be replaced or
supplanted by a local form.

End of Document
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Chapter I. Preliminary Rules

Chapter Il.

Chapter Il

Chapter IV.

PHILADELPHIA COUNTY ORPHANS’ COURT RULES

Rule 1.1A. Short Title and Citation.....cccevvviirrirerrienrriennnennns
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Accounts, Objections and Distributions ...............cccvvviviiiiiirnennn.
Rule 2.4A. Additional Receipts and Disbursements..........ccccceunes
Rule 2.4B. Papers to be Filed with Accounts............cccoiviiiieiiiienn,
Rule 2.5A. Advertisement of Accounts. Posting............cccceeeveneennn
Rule 2.6A. Filing for a Particular Audit..............c.oooiiiiiiiiiririienene
Rule 2.6B. When Audit Lists Called. Postponed or Adjourned.......
Rule:2.7A; Appoarances At AUt .. sswsnaivsvssnmiisesssusssnsasesassss
Rule 2.9A. Schedules of Distribution............ccceiiiniiiiiniieiaieionnin

Rule 2.10A. Content of Report for Foreign Heirs and Unknown
Distributees.........ccoceviiiiiiiiiiiieieeeans

Rule 2.11A. Charitable Trusts. Visitorial Powers.........ccocoevveeeevnnenn.
Rule 2.11B. Termination of Trust......ccveeisivsscnssunssvsvnssusmmisassasssssnaass

Rule 2.11C. COMPENSAION. .. .orvsruusmsssssvsmammsnssssssvpssnisvissssnsasss

Petition Practice and Pleading ...:aiciiccisimnsmsssssinimmmsisnmssnnsmssmnis

Rule 3.4A. Exhibits, Consents, Approvals, Checklists and
AHAChMENES osccmruama TS s R s s

Format and Service of Legal Paper by Parties and Court;
Elecironic FillIG wiwicsiirrssansnisssssmmmmmnensomsnrspramssssssnsnmsensssss

Rule 4.2A. Method. Absentee Individuals and Presumed
Decedents......cooevveveeiiicieeiinnnnnn.
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INSTRUCTIONS FOR SUBMITTING AN EXPERT REPORT

To establish incapacity, the petitioner must present testimony from an individual
qualified by training and experience in evaluating persons with incapacities of the type alleged
by the petitioner, Asan accommodation to such expert witnesses, the court may accept a
complete and legible expert report in accordance with the attached form in lisu of expert
testimony, whether in person or by deposition, unless otherwise required by rule or order of court.

Form G-06 Effective June 1, 2019




COURT OF COMMON PLEAS OF
COUNTY PENNSYLVANIA
ORPHANS’ COURT DIVISION

EXPERT REPORT

An Alleged Incapacitated Person (AIP)

No.

PART I: PROFESSIONAL BACKGROUND (You may attach your curriculum vitae, if it provides an-
swers to Questions 1 through 5. Please answer those questions not covered by curriculum vitae.)

1. Name; Title:

2. Professional Address:

3. Complete education information:

Name of Institution Type of Degree Received Date Completed

Undergraduate

Graduate

‘Post-Graduate

4. Do you have any active professional licenses? D Yes D No
If yes, indicate in what state or states you are licensed as well as the date(s) issued.

List any board certifications:

5. An Incapacitated Person is legally defined as: An adult whose ability to receive and evaluate information
effectively and communicate decisions in any way is impaired to such a significant extent that he/she is
partially or totally unable to manage his/her financial resources or to meet essential requirements for his/
her physical health and safety.

Do you have experience evaluating whether or not an individual is incapacitated? I:IYes D No

If yes, indicate the basis of your experience:

o]
—
Q
=t
(o))

Form G-06 Effeciive June 1, 2019




PART II: ALLEGED INCAPACITATED PERSON (AIP)

6. a. Have you treated, assessed, or evaluated the AIP?

DYes DNO

b. Indicate the date(s) and location of any treatment, assessment, or evaluation you have provided or made
over the last two (2) years:

c. If 6a. is yes, what tests have you or others administered, e.g., mini mental status exam (MMSE),
‘Montreal Cognitive Assessment (MOCA), St. Louis University Mental Status Exam (SLUMS), etc.?
List dates administered and the score. (Attach test results, not just the score.)

7. What is the present condition of the AIP? List all known medical and psychiatric diagnoses and current
symptoms. (You may attach a list from your records.)

Diagnosis - Symptoms/Manifestations

8. List all known medications, including over-the-counter, that the AIP is taking. For each known medication,
indicate, if known, the prescribing physician and the diagnosis for which the medication was prescribed or
‘the reason for taking. (You may attach a list from your records.)

Medication Diagnosis/Reason Taken Prescribing Physician

Form G-06 Effective June 1, 2019 p.20f0




9. Indicate the AIP’s ability to perform the following functions:

Needs Some Totall Not Assessed
Unimpaired Help Im ;rz 4 et Not Enough
(Bxplain in #10) P Information

Receiving and evaluatin g information
effectively

Communicating decisions

Ability to give informed consent

Short-term memory- -

Long-term memory

Activities of daily living

Managing finances (including paying bills,
making deposits, withdrawals and working
with financial institutions)

Managing health care (including following
doctor’s orders and managing/taking
medications)

Providing for physical safety

Responding to emergency situations

A N O B o AR
N N N O |
OOC OO Oooo oy U
I A R R T N A

Ability to resist scams

10. For any response in Question 9 where the AIP “needs some help,” please describe the type and extent of
assistance needed.

11. What recommendations have you made or would you make concerning services necessary to meet the
essential requirements for the AIP’s physical health and safety?

oy

Form G-06 Effective June 1, 2015
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12. What recommendations have you made or would you make concerning management of the AIP’s
finances?

13. As indicated in Question 5, an Incapacitated Person is legally defined as: An adult whose ability to
receive and evaluate information effectively and communicate decisions in any way is impaired to such a
significant extent that he/she is partially or totally unable to manage his/her financial resources or to meet
essential requirements for his/her physical health and safety.

In your expert opinion, within a reasonable degree of professional certainty and based on your knowledge,
skills, experience, and education, is the AIP incapacitated?

DYes, totally impaired l:l Yes, partially impaired D No

14. In your opinion, the most appropriate, least restrictive living situation for the AIP is (check one):
The AIP can be left alone without supervision

DHome (l:lwith part-time home health aide or D 24/7 assistance)

I:]Independent living facility (room and board provided, emergency services readily available)
I:IAssistcd living facility (room and board provided, assistance with some activities of daily
living)
ASecure facility (Alzheimer’s/Mental Health for safety and basic needs)
Skilled nursing facility

15. If your responses in Question 9 indicated that the AIP is totally impaired or “needs some help”, do you
expect the AIP’s abilities in the next 6 months to (Check best estimate):

I:I Stay the same l__—l Improve DDecline

Please explain:

PART III: GUARDIANSHIP AND SERVICES

16. Are you aware of any circumstances, medical or otherwise, that create a need for the appointment of an
emergency guardian for the AIP?

DYes D No

If yes, indicate reasons:

"~ Form G-06 Effective June 1, 2019 p.-40of6




17. The AIP is required to be at the hearing, absent circumstances that could cause harm to the AIP. Putting
aside whether the court proceeding may be moderately upsetting to, confusing to or not understood by the
AIP, do you believe that the AIP’s presence at the hearing would cause harm to the AIP’s physical or
mental condition?

DYes DNO

Indicate reason for response:

18. Please provide any additional information that could assist the court in determining incapacity.

[ verify that the foregoing information is correct to the best of my knowledge, information and belief; and that
this verification is subject to the penalties of 18 Pa.C.S. & 4904 relative to unsworn falsification to authorities.

Date Signature

Name (type or print)

Address

City, State, Zip

Telephone

Email

Form G-06 Effective June 1, 2019 p.50f6




SWORN TO AND SUBSCRIBED:
BEFORE ME THIS DAY
OF 20

NOTARY PUBLIC
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Sample Preliminary Decree Awarding Citation for Guardianship Hearing

IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY, PENNSYLVANIA
ORPHANS’ COURT DIVISION

No. Al of 2024

Control No.

, AN ALLEGED INCAPACITATED PERSON

PRELIMINARY DECREE

AND NOW, this day of , 2024, upon consideration of the

annexed Petition for Adjudication of Incapacity and the Appointment of Plenary Guardian of the

Estate and Person, it is hereby ORDERED and DECREED that:

1. A Citation is awarded, directed to , to show cause why

he should not be adjudged an incapacitated person and why a plenary guardian of his estate and

person should not be appointed; the hearing thereon to be held on at
.m., in Courtroom , City Hall, Philadelphia.
2. Petitioner shall cause to be served (by personal service) the Citation with

Notice and Petition, pursuant to the provisions of 20 Pa.C.S.A. §5511(a) and Pa.O.C. Rule 14.2

upon the alleged incapacitated person at least twenty (20) days prior to the court hearing. The

contents and terms of the Citation with Notice and Petition shall be read and explained to the

maximum extent possible in language and terms the alleged incapacitated person is most likely

to understand in accordance with the provisions of 20 Pa.C.S.A. §5511(a).

3. At least twenty (20) days’ notice of the court hearing, together with a copy of the
petition shall be given personally or by certified mail in accordance with the provisions of 20
Pa.C.S. §5511(a) to all persons who are sui juris and who would be entitled to share in the estate
of the alleged incapacitated person if he died intestate, and to the person or institution (if any)

providing residential services to the alleged incapacitated person, and to




Notice shall also be given to the Commonwealth of Pennsylvania, Office of Attorney
General, as a possible intestate heir to the estate of the alleged incapacitated person. (Include
this section only when AIP has no next of kin). Notice shall also be given to the U.S.
Department of Veterans Affairs as a result of the alleged incapacitated person receiving veteran’s
benefits (or survivor benefits). (Include this section only when AIP is a veteran or receives

survivor benefits).

4. An affidavit of service containing specific averments as to the above requirements

in the two preceding paragraphs shall be presented at the beginning of the court hearing.

5. In accordance with Pa. O.C. Rule 14.2(c)(2), unless previously attached to the
Petition, Petitioner shall submit for each proposed guardian, at least seven (7) days prior to the
court hearing, the response to the Pennsylvania State Police criminal record check, issued within
six (6) months of the date of filing of the Petition. If any proposed guardian resided outside of
the Commonwealth of Pennsylvania within the previous five (5) year period, and was eighteen
(18) years of age or older at any time during that period, the criminal record check from each
state in which the proposed guardian resided within the five (5) year period shall be submitted.

For criminal history reports from Pennsylvania, see https://epatch.state.pa.us/Home.]sp.

6. The alleged incapacitated person shall be present at the court hearing unless it is
established by clear and convincing medical evidence that his physical or mental condition

would be harmed by his presence in court in accordance with the provisions of 20 Pa.C.S.A.

§5511(a)(1).

7. In accordance with 20 Pa.C.S. §5518, at the hearing on this matter, the Petitioner
must present testimony, in person or by deposition, from a medical professional, who must be
qualified by training and experience to evaluate individuals with incapacities of the type alleged
by the Petitioner, that establishes the nature and extent of the alleged incapacitated person’s
incapacities and disabilities and his mental, emotional, and physical condition, and adaptive

behavior and social skills. The absence of such testimony and/or depositions shall preclude a



declaration of incapacity and appointment of a guardian. Alternatively, the use of an Expert
Report in lieu of testimony in person or by deposition shall be in accordance with Pa. O.C. Rule

14.3.

8. The Consent of Guardian and Guardian Address Confirmation Form
(substantially in the forms annexed to this Preliminary Decree) shall be completed by the

proposed guardian and presented to the Court at the time of the hearing.

BY THE COURT:




Sample Final Decree

IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY, PENNSYLVANIA
ORPHANS’ COURT DIVISION

0O.C. No. Al of 2024

Control No.

, AN ALLEGED INCAPACITATED PERSON

FINAL DECREE

AND NOW, this day of , 2024, this matter having come before

the Court upon the Petition of for Adjudication of Incapacity and for

Appointment of a Guardian of the Estate and Person, and based upon the evidence received and

the record created on , 2024, following due service of the Petition

and Citation Notice upon , this Court finds by clear and convincing

evidence that:

1. was born on ,and is currently  years old.
He currently resides at , and is a domiciliary of the City
and County of

2. suffers from , which totally impairs his

capacity to receive or evaluate information effectively and to make and communicate
decisions concerning management of his financial affairs or to meet essential
requirements of his physical health and safety.

3. No less restrictive alternative to guardianship exists in order for medical and financial

decisions to be made on behalf of , and it is necessary under

the circumstances to appoint a guardian to ensure that there is no question of the ability of



the Plenary Guardian of the Estate and Person (identified below) to make medical and

financial decisions on behalf of and to ensure that healthcare

providers, banks, and other third parties will recognize and acknowledge the Guardian’s

authority as set forth in this Final Decree.

Accordingly, it is hereby ORDERED and DECREED that is
adjudged a totally/partially incapacitated and that is appointed
plenary/limited Guardian of the Estate of , an incapacitated person.

is appointed plenary/limited Guardian of the Person of

, an incapacitated person. in need of a plenary guardian of his

estate and person.

Any previously executed powers of attorney or health care powers of attorney and the
authority to act under those documents is null and void. /OR/ The health care agent or the agent
appointed under a durable power of attorney previously executed by the incapacitated person
shall be accountable to the Guardian of the Person and Estate of the incapacitated person as well

as to the Principal ( ). This Agent’s authority shall remain in effect to the

extent approved by the Guardian of the Person and Estate.
The Guardian of the Estate shall enter security with a corporate surety in the amount of

$ within days of this Decree.

The Guardian of the Estate is NOT permitted to expend the principal of the incapacitated
person’s estate without ADVANCE permission of the court in accordance with the provisions of
20 Pa.C.S. § 5536, hoOwver, income may be expended by the guardian for the care of the

incapacitated person without court approval.



All financial institutions, including without limitation, banks, savings and loans, credit
unions, and brokerages, shall grant to the Guardian of the Estate access to any and all assets,
records, and accounts maintained for he benefit of the incapacitated person, and the Guardian of
the Estate shall be entitled to transfer, retitle, withdraw, or otherwise exercise dominion and
control over any and all of these assets, records and accounts. The failure of any financial
institution to honor this order may lead to contempt proceedings and the imposition of sanctions.
Pa.O.C. Rule 14.7(b)(2).

The Guardian of the Estate is directed to file an Inventory within ninety (90) days of the
date of this Order in accordance with the provisions of 20 Pa.C.S. §§ 5521(b) and 5142. Pa.
O.C. Rule 14.8(a)(1). The Guardian of the Estate shall file an Annual Report one year after
appointment and annually thereafter in accordance with the provisions of 20 Pa.C.S. §
5521(c)(1)(1). A Final Report shall be filed by the Guardian of the Estate within sixty (60) days
of the death of the incapacitated person, an adjudication of capacity, a change of guardian or the
expiration of an order of limited duration pursuant to 20 Pa.C.S. § 5521(c)(2). A Final Report
shall also be filed upon receipt of the provisional order from another state’s court accepting
transfer of a guardianship. Pa. O.C. Rule 14.8(a)(4) & (5). The Guardian shall serve a notice of
the filing of any of these reports on all those persons, sui juris, who would be entitled to share in
the Estate of the incapacitated person if he died intestate, and the person of institution providing

residential care services to the incapacitated person as well as to

within ten (10) days after filing a report using the attached form. Pa. O.C. Rule 14.8(b).
If the incapacitated person resides in a nursing facility and is the recipient of Medical

Assistance, the Guardian of the Estate shall be compensated out of income at the rate of $100 per



month. In all circumstances, compensation out of income shall not prejudice the right of the
Guardian to seek additional compensation by petition for allowance.

In the event the incapacitated person has a safe deposit box, an Official Examiner of this
Court shall be in attendance when the safe deposit box is opened by the Guardian of the Estate.
The Certificate of the Official Examiner of his examination of the assets in the safe deposit box
shall be submitted to the Court and, when approved by the hearing judge, shall be filed with the
record in this case. The amount and manner of compensation for these services of the Official
Examiner shall be determined by the hearing judge.

The Guardian of the Person shall have authority to act on behalf of to

provide for the general care, maintenance and custody of said incapacitated person. The plenary
Guardian of the Person shall arrange for psychological and psychiatric services and social
opportunities, as appropriate. The plenary Guardian of the Person shall assist said incapacitated
person in the development of maximum self-reliance and independence. The plenary Guardian
of the Person shall have authority to give consent for and to withhold surgical or medical
treatment except that which is excluded by 20 Pa. C.S.A. § 5521(d).

The Guardian of the Person shall file an Annual Report one year after appointment and
annually thereafter in accordance with the provisions of 20 Pa.C.S. § 5521(c)(1)(ii.). Pa. O.C.
Rule 14.8(a)(3). A Final Report shall be filed by the Guardian of the Person within sixty (60)
days of the death of the incapacitated person, an adjudication of capacity, a change of guardian
or the expiration of an order of limited duration pursuant to 20 Pa. C.S. § 5521(c)(2). A Final
Report shall also be filed upon receipt of the provisional order from another state’s court
accepting transfer of a guardianship. PA. O.C. Rule 14.8(a)(4) & (5). The Guardian shall serve

a notice of the filing of any of these reports on all those persons, sui juris, who would be entitled



to share in the estate of the incapacitated person if he/she died intestate, and the person or
institution providing residential care services to the incapacitated person as well as to

within ten (10) days after filing a report using the attached form. Pa.

O.C. Rule 14.8(b).

The Guardian of the Person, unless authorized after a subsequent hearing, shall not have
the power to:

1. Consent on behalf of the incapacitated person to psychosurgery, electroconvulsive
therapy, or removal of a healthy body organ;

2. Prohibit the marriage or consent to the divorce of the incapacitated person; or
3. Consent on behalf of the incapacitated person to the performance of any experimental

biomedical or behavioral medical procedure or participation in any biomedical or
behavioral experiment.

All evidence received at the hearing concerning the present matter, including but not
limited to medical depositions, expert reports, testimony and exhibits, shall be SEALED and not

made available except upon further Decree of this Court.

[CONTINUED ON NEXT PAGE]



was/was not present at the hearing and was represented by

counsel. This Court finds clear and convincing medical evidence that the physical and mental

health of would have been harmed by requiring his/her presence at the

hearing. Counsel for the Petitioner shall cause to be served upon and read to the incapacitated

person a copy of this Decree and the following Statement of Rights:

You, [INSERT NAME OF INCAPACITATED PERSON], are hereby notified of
your right to seek reconsideration of this Decree pursuant to Rule 8.2 and the right
to appeal this Decree within 30 days from the date of this Decree by filing a Notice
of Appeal with the Clerk of the Orphans’ Court. You may also petition the court at
any time to review, modify, or terminate the guardianship due to a change in
circumstances. You have a right to be represented by an attorney to file a motion
for reconsideration, an appeal, or to seek modification or termination of this
guardianship. If the assistance of counsel is needed and You cannot afford an
attorney, an attorney will be appointed to represent you free of charge. Pa. O.C.
Rule 14.7(a)(2).

BY THE COURT:

Counsel

Guardian(s)



SAMPLE GUARDIANSHIP PETITION

IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY, PENNSYLVANIA
ORPHANS’ COURT DIVISION

No.

, AN ALLEGED INCAPACITATED PERSON

PETITION FOR CITATION TO SHOW CAUSE
WHY SHOULD NOT BE ADJUDICATED A
TOTALLY INCAPACITATED PERSON AND WHY SHOULD
NOT BE APPOINTED PLENARY GUARDIAN OF HIS/HER PERSON AND ESTATE

Petitioner, , (insert relationship) of (the “Alleged

Incapacitated Person”), an Alleged Incapacitated Person, respectfully requests this Honorable

Court to adjudicate to be totally incapacitated and appoint as

the plenary guardian of his/her person and estate and in support thereof, avers as follows:

I. JURISDICTION AND VENUE

1. Petitioner is the [INSERT RELATIONSHIP] of

(the “Alleged Incapacitated Person”).

2. The Alleged Incapacitated Person, [INSERT NAME], was born on [INSERT
DATE], and is now [INSERT] years of age.

3. The Alleged Incapacitated Person lives with [INSERT] at [INSERT ADDRESS],
and is domiciled in Philadelphia County.

4. Accordingly, pursuant to 20 Pa. C.S.A. §§ 711(10) and 5512(a), this Court has
jurisdiction over and is the proper venue for the appointment of a plenary guardian of the estate

and person of the Alleged Incapacitated Person.

5. No other court has ever assumed jurisdiction in any proceeding to determine the
capacity of the Alleged Incapacitated Person, and no guardian has ever been appointed for the

person or estate of the Alleged Incapacitated Person.



II. INTERESTED PARTIES

6. INSERT PARAGRAPH REGARDING THE ALLEGED INCAPACITATED
PERSON’S MARITAL STATUS AND WHETHER HE/SHE HAS EVER BEEN MARRIED.

7. The Alleged Incapacitated Person’s next of kin and presumptive intestate heirs
are:
Name and Address Relationship
INSERT NAME AND ADDRESS The Alleged Incapacitated Person’s [INSERT
RELATIONSHIP]
INSERT NAME AND ADDRESS The Alleged Incapacitated Person’s [INSERT
RELATIONSHIP]
8. To the best of Petitioner’s knowledge, information, and belief,

would be entitled to the Alleged Incapacitated Person’s Estate if he/she died intestate at this time.

9. To the best of Petitioner’s knowledge, information, and belief, there are no
persons believed to be agents of the Alleged Incapacitated Person under any power of attorney or
other writing. [PROVIDE NAMES AND ADDRESSES IF THERE ARE SUCH AGENTS
UNDER POWER OF ATTORNEY, AND ATTACH ANY SUCH POWER OF ATTORNEY
OR OTHER WRITING AS AN EXHIBIT].

10. Petitioner is unaware of any power of attorney executed by the Alleged
Incapacitated Person. Petitioner also is not aware of any Advance Health Care Directive or

Living Will currently in effect or executed by the Alleged Incapacitated Person.

11. The Alleged Incapacitated Person has no legal dependents at this time, no living
siblings, and no other children. [INSERT THIS PARAGRAPH ONLY IF TRUE, AND
ADJUST TO ACCOUNT FOR WHETHER THE ALLEGED INCAPACITATED PERSON
HAS ANY LIVING SIBLINGS, CHILDREN, PARENTS, OR DEPENDENTS].

12. The Alleged Incapacitated Person is not now, and was never, a member of the

Armed Services of the United States, and does not receive veteran’s benefits.




13.  Petitioner proposes that the persons identified in paragraph seven (7) above

receive notice of the filing of this Petition and of Guardianship Reports pursuant to Rule 14.8(b).

III. FACTUAL BACKGROUND

14. The Alleged Incapacitated Person is a [INSERT] year old who has lived at
[INSERT] with [INSERT] for the past [INSERT] years.

15. The Alleged Incapacitated Person has been diagnosed with [INSERT ALL
DIAGNOSES THAT AFFECT COGNITIVE ABILITY], which render him/her unable to
cognitively provide her his/her own independent self care, and unable to make medical and

financial decisions on his/her own behalf.

16.  In addition to his/her diagnoses which affect his/her cognitive ability, the Alleged
Incapacitated Person has also been diagnosed with [INSERT], and may encounter other medical

issues about which medical decisions will need to be made on the Alleged Incapacitated Person’s

behalf.

17. Currently, there is no person legally authorized to make medical and financial
decisions on behalf of the Alleged Incapacitated Person, who is unable to make such decisions

herself for the reasons detailed below.

18.  The Alleged Incapacitated Person does not have a durable agent under power of
attorney or healthcare power of attorney, is unable to execute such documents, and is unable to

make his/her own financial and medical decisions.

IV.  MEDICAL EVIDENCE OF THE ALLEGED INCAPACITATED PERSON’S
INCAPACITY- [THIS IS JUST AN EXAMPLE — ADJUST TO FIT YOUR
EXPERT REPORT]

19.  The Alleged Incapacitated Person receives medical care from Jefferson Hospital,

including from Catherine Kane, Ph.D., and at the Jefferson Hospital Memory Center.

20. Dr. Kane maintains a professional address at 1000 Walnut Street, Philadelphia,
PA 19102.



21.  Dr. Kane received her M.D. from Yale University in 1980, and is currently a

Professor of Geriatric Neuropsychiatry at The University of Pennsylvania Medical School.

22. On April 1, 2024, Dr. Smith completed an Expert Report pursuant to 20 Pa. C.S. §
5518 (at times, “Dr. Kane’s Expert Report” or the “Report”). A true and correct copy of Dr.
Kane’s Expert Report is attached hereto as Exhibit “A.”

23.  Inthe Expert Report, Dr. Kane states that she treated and examined the Alleged
Incapacitated Person and diagnosed the Alleged Incapacitated Person with, inter alia,

Alzheimer’s Dementia and Coronary Artery Disease. See Exhibit “A” at p. 2.

24.  Dr. Kane states in the Expert Report that the Alleged Incapacitated Person

“confabulates,” asks “repetitive questions,” and “needs redirection.” See Exhibit “A” at p. 2.

25. The Alleged Incapacitated Person currently takes the medication Aricept for her

Alzheimer’s Dementia diagnosis. See Exhibit “A” at p. 2.

26.  Dr. Kane noted in the Expert Rerport that as a result of the Alleged Incapacitated

Person’s Dementia, “she requires supervision or total assist[ance].” See Exhibit “A” at p. 3.

27.  Inthe Expert Report, Dr. Kane notes that the Alleged Incapacitated Person is
“totally impaired” in the categories of receiving and evaluating information effectively,
communicating decisions, ability to give informed consent, activities of daily living, managing
finances (including paying bills, making deposits, withdrawals and working with financial
institutions), managing health care (including following doctor’s orders and managing/taking
medications), providing for physical safety, responding to emergency situations, and ability to

resist scams. See Exhibit “A” at p. 3.

28.  Dr. Smith also stated in the Deposition that the Alleged Incapacitated Person
“requires total support [with regard to managing her financial affairs],” and that “she does not

have the capacity to manage her finances.” See Exhibit “A” at p. 3.



29.  Dr. Kane noted that within a reasonable degree of professional certainty and
based upon her knowledge, skills, experience, and education, the Alleged Incapacitated Person is

incapacitated and totally impaired. See Exhibit “A” at p. 4.

30.  Dr. Kane stated in the Deposition that in the next six (6) months, she expects the
Alleged Incapacitated Person’s abilities to “Decline.” See Exhibit “A” at p. 4.

31.  Dr. Kane further explained that she does not “anticipate a change in [the Alleged

Incapacitated Person’s] capacity except for it to continue to decline.” See Exhibit “A” at p. 4.

32.  Dr. Kane stated in the Deposition that the Alleged Incapacitated Person is
“pleasantly demented, confabulates [and] has tangential communications but tolerates

interactions well and is used to going out with her son.” See Exhibit “A” at p. 4.

33. Dr. Kane further stated that Petitioner, John Doe, “has demonstrated consistently

to have his mother’s best interest at heart.” See Exhibit “A” at p. 4.

34.  On April 1, 2014, Dr. Kane administered to the Alleged Incapacitated Person a
Montreal Cognitive Assessment (the “MOCA”). See Exhibit “A” at p. 6.

35. The Alleged Incapacitated Person scored 2 out of 30 points on the MOCA,

indicating severe dementia. See Exhibit “A” at p. 6.

36.  The Alleged Incapacitated Person was unable to draw a clock, unable to copy a
cube, unable to identify a lion and a rhinoceros, unable to repeat sentences, and scored zero
points on the “Abstraction,” “Delayed Recall,” and “Language” sections of the MOCA. See
Exhibit “A” at p. 6.

37. Also on April 1, 2017, Dr. Kane administered the Mini Mental Status Exam (the
“MMSE”) to the Alleged Incapacitated Person. See Exhibit “A” at p. 7.

38. The Alleged Incapacitated Person scored 4 out of 30 points on the MMSE. See
Exhibit “A” at p. 7.



39.  During the MMSE, inter alia, the Alleged Incapacitated Person was unable to
identify the year, season, date, day, and month, and was unable to count backward from 100 by
intervals of seven, was unable to recall the three named objects, was unable to make up a
sentence containing a noun and a verb, and was unable to copy the picture of the interlocking

pentagons. See Exhibit “A” at p. 7.

40. Based upon Dr. Kane’s Expert Report, and because no person is acting with legal
authority to make medical and financial decisions for the Alleged Incapacitated Person at this
time, it is necessary for the Court to appoint a Plenary Guardian of the Alleged Incapacitated

Person’s person and estate.

41. The Alleged Incapacitated Person is unquestionably incapacitated and in need of

a plenary guardian of her estate and person under the terms of 20 Pa. C.S.A. §5511.

42.  Because Dr. Kane’s Expert Report is attached to this Petition as Exhibit “A,” this
Petition serves as Notice pursuant to Pennsylvania Orphans’ Court Rule 14.3(b)(2) to all
interested parties identified above that Petitioner seeks to offer Dr. Kane’s Report into evidence

in lieu of live medical testimony.

V. FINANCIAL INFORMATION

43. The Alleged Incapacitated Person has no independent sources of income and
owns no assets. Petitioner requests waiver of any bond requirement, ofr good cause, as the

estate is of nominal value.

Note: If AIP receives SSI (or any other income or grant of government benefits)
then include that information here. Also include who the representative payee is for

any benefit that the AIP receives.

VI. NOLESS RESTRICTIVE ALTERNATIVE

44.  Asnoted above, upon information and belief, the Alleged Incapacitated Person

has not executed a general durable power of attorney or a healthcare power of attorney.



45.  Even if the Alleged Incapacitated Person did sign such a power of attorney

document, he/she would still be susceptible to undue influence and to designing persons.

46. There are no less restrictive alternatives to the appointment of a guardian of the
person and estate of the Alleged Incapacitated Person. The following alternatives to the
appointment of a guardian of the person and estate have been considered: (a) power of attorney,
(b) advance health care directive, (c) 20 Pa. C.S. § 5461(a), and (d) assistance provided by

family members of the Alleged Incapacitated Person.

47. The Alleged Incapacitated Person lacks the requisite level of capacity to execute
any legal documents, and the assistance of a “health care representative” pursuant to 20 Pa. C.S.
§ 5461(a) and the assistance of family members does not provide the comprehensive decision-
making authority required in order to ensure that the Alleged Incapacitated Person is never left

without a decision-maker.

48. To the extent that a person needed to obtain medical records on behalf of the
Alleged Incapacitated Person, or needed to communicate medical decisions to a healthcare
professional who is not a medical doctor qualified to assess capacity, the “less restrictive
alternatives” identified above would fall short of allowing someone to make decisions and take

actions on behalf of the Alleged Incapacitated Person.

49.  None of the “less restrictive alternatives” would allow a person to file tax returns
on behalf of the Alleged Incapacitated Person, nor would they allow a person to make decisions
regarding where the Alleged Incapacitated Person will live. Further, there is risk that any given
third party (in order to avoid violating HIPAA pursuant to their internal procedures) will require
a person purporting to make medical decisions for the Alleged Incapacitated Person (who lacks
any healthcare power of attorney, living will, and power of attorney) to be a Court-appointed

Guardian with unquestionable authority to act on behalf of the Alleged Incapacitated Person.

50. In order to conduct all of the activities and business that he/she needs to conduct,

the Alleged Incapacitated Person needs for to stand in his/her shoes by

serving as the plenary Guardian of the Estate. No less restrictive alternative will suffice under

the circumstances.



51.  In order to ensure that the Alleged Incapacitated Person is always able to receive
the medical and health care services that he/she needs, with no risk of a health care provider
questioning Petitioner’s authority to act, and to ensure that the Alleged Incapacitated Person has
Petitioner as his/her medical decision-maker in an emergency situation (as well as in the course
of daily life), it is necessary that Petitioner stand in the Alleged Incapacitated Person’s shoes by
serving as the plenary Guardian of the Person. No less restrictive alternative will suffice under

the circumstances.

VII. PLENARY GUARDIANSHIP REQUESTED

52. The severity of the Alleged Incapacitated Person’s mental condition and the
lack of viable, less restrictive alternatives necessitates the appointment of a plenary guardian of

her person to handle all issues relating to his person, including but not limited to:

. authorizing and withholding consent to medical treatment or medication
and deciding where the Alleged Incapacitated Person will live, giving
consideration to her lifestyle and her preferences, if known or
determinable;

. arranging for nurses, aides or other personnel for the Alleged
Incapacitated Person’s care, as well as for physical and other therapy; and

. making decisions about social, recreational and other personal care
matters.

53. The severity of the Alleged Incapacitated Person’s mental and physical
condition and the lack of viable, less restrictive alternatives also necessitates the appointment
of a plenary guardian of the Alleged Incapacitated Person’s estate to administer all of the

Alleged Incapacitated Person’s financial affairs, including:

. administering her cash, marketable securities, real estate and any other
individually owned property;

. payment of medical and other bills incurred to provide her with proper
medical care, insurance and maintenance of his lifestyle;

. payment of local, state and federal taxes;

. execution of documents and entering into contracts;



. handling claims made on behalf of or against her; and

. preparing and signing tax returns.

VIII. PROPOSED PLENARY GUARDIAN OF THE ESTATE AND PERSON

54. Petitioner, [INSERT NAME], respectfully requests that this Honorable Court
appoint him as the plenary Guardian of the Person and Estate of the Alleged Incapacitated

Person.

55. INSERT PARAGRAPH ABOUT PETITIONER’S EDUCATIONAL
BACKGROUND.

56. INSERT PARAGRAPH ABOUT PETITIONER’S WORK BACKGROUND.

57.  Petitioner has provided extensive and loving care to the Alleged Incapacitated
Person, and [INSERT INFORMATION ABOUT PETITIONER’S RELATIONSHIP WITH
THE ALLEGED INCAPACITATED PERSON].

58. Petitioner has never served as a guardian in any other case.

59.  Petitioner has not completed guardianship training, but is most familiar with the
healthcare required by the Alleged Incapacitated Person as well as his/her financial needs, has
read the Philadelphia Orphans’ Court Manual for Guardians of Incapacitated Persons, and has
worked with counsel to understand his/her fiduciary duties in that regard. [THIS IS
SUGGESTED BEST PRACTICE].

60.  Petitioner has no interest adverse to the Alleged Incapacitated Person.

61.  Petitioner has never been charged or convicted of any crime in the
Commonwealth of Pennsylvania or any other state in which he/she has resided within he
previous five (5) year period. A true and correct copy of the Pennsylvania State Police certified
criminal history record check for Petitioner is attached hereto as Exhibit “B,” pursuant to

Pennsylvania Orphans’ Court Rule 14.2(¢)(2).

62. Petitioner has not resided outside of the Commonwealth of Pennsylvania for the

last five (5) years.



63. A true and correct copy of Petitioner’s executed “Consent of Guardian” form is
attached hereto as Exhibit “C,” and Petitioner’s original signed “Consent of Guardian” form will

be presented to the Court during the Plenary Guardianship Hearing.

64. A true and correct copy of Petitioner’s executed “Guardian Address Confirmation
Form” is attached hereto as Exhibit “D,” and Petitioner’s original signed “Guardian Address

Confirmation Form” will be presented to the Court during the Plenary Guardianship Hearing.

65. The Alleged Incapacitated Person is familiar with Petitioner and the care he
provides, and Petitioner respectfully submits that he is the most appropriate and logical person to

serve as the Plenary Guardian of the Alleged Incapacitated Person’s Estate and Person.

66. The parties-in-interest are:
Name and Address Relationship
INSERT NAME AND ADDRESS The Alleged Incapacitated Person’s [INSERT
RELATIONSHIP]
INSERT NAME AND ADDRESS The Alleged Incapacitated Person’s [INSERT
RELATIONSHIP]
67.  Upon this Honorable Court’s issuance of a Preliminary Decree and Citations,

Petitioner will serve this Petition, the Preliminary Decree and the Citations upon the Alleged

Incapacitated Person and upon all other parties-in-interest.

[CONTINUED ON NEXT PAGE]




WHEREFORE, Petitioner respectfully requests that this Honorable Court issue a

Citation directed to , the Alleged Incapacitated Person, to show

cause why he/she should not be adjudicated a totally incapacitated person, and why Petitioner,

[INSERT NAME], should not be appointed plenary Guardian of his/her Person and Estate.

Respectfully submitted,

Date:

Attorney Name
Attorney [.D. No.
Firm Name

Firm Address
Phone:

Fax:

E-mail:



VERIFICATION

I, John Doe, Petitioner herein, hereby certify that the factual statements made in the
foregoing Petition are true and correct to the best of my knowledge, information and belief. I
understand that this verification is subject to the penalties of 18 Pa. C.S.A. §4904 relative to

unsworn falsification to authorities.

Date:

John Doe



EXHIBIT 6



Intestate Heirs in Pennsylvania

Assets that would have passed under a will get passed on to the following relatives if
no will has been signed. These assets do not included assets owned jointly with
others, assets in living trusts, certain retirement accounts, life insurance proceeds,
and accounts or securities that are “payable on death.” Assets owned jointly go to
the surviving owner and the “payable on death” assets go to the intended beneficiary.

If the AIP dies intestate, the assets that would have passed under the will go as
follows:

If the AIP dies with: The assets go as follows:
o children but no spouse « children inherit everything
e spouse but no descendants or « spouse inherits everything
parents
e spouse and descendants from AIP and that e spouse inherits the first $30,000 of AIP’s intestate
spouse property, plus 1/2 of the balance

e AlP’s descendants inherit everything else

e spouse and descendants from AIP and e spouse inherits 1/2 of your intestate property

someone other than that spouse ) . .
e descendants inherit everything else

e spouse and parents e spouse inherits the first 530,000 of AIP’s intestate
property, plus 1/2 of the balance

e parents inherit remaining intestate property

e parents but no spouse or descendants*** e parents inherit everything***
e siblings but no spouse, descendants, or e siblings inherit everything
parents

Adopted children inherit as biological children. “Half-Relatives” inherit as full
relatives. Grandchildren inherit only if their parent (AIP’s child) has died. Other
details not covered here include status of children placed by AIP for adoption and
children born outside of marriage.

In Petition, list only adult heirs not adjudged incapacitated.

***See highlighted category, which will generally apply.

Adapted from https://www.nolo.com/legal-encyclopedia/intestate-succession-pennsylvania.html


https://www.nolo.com/legal-encyclopedia/intestate-succession-pennsylvania.html
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY, PENNSYLVANIA
ORPHANS’ COURT DIVISION

No.

INSERT NAME OF AIP, AN ALLEGED INCAPACITATED PERSON

CONSENT AND JOINDER OF (INSERT NAME)

I, INSERT NAME, the (describe relationship; sister/brother/mother/father/etc.) of
(INSERT NAME OF AIP), the Alleged Incapacitated Person, and the (describe relationship;
sister/brother/mother/father/etc.) of Petitioner, (INSERT NAME OF YOUR CLIENT, THE
PROPOSED GUARDIAN), hereby consent to and join in the Petition For Citation To Show
Cause Why (INSERT NAME OF AIP) Should Not Be Adjudicated An Incapacitated Person,
And To Appoint (INSERT NAME OF PROPOSED GUARDIAN) As The Plenary Guardian

Of His/Her Person And Estate, and to the relief sought therein.

Date:

Name of Person Providing Consent

900200.00602/120210117v.1
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CERTIFICATE OF COMPLIANCE

I, [INSERT], Esquire, certify that this filing complies with the provisions of the Public
Access Policy of the Unified Judicial System of Pennsylvania: Case Records of the Appellate and
Trial Courts that require filing confidential information and documents differently than non-

confidential information and documents.

Date:

INSERT NAME



EXHIBIT 9



E-filing Guardianship Petition

Court of Common Pleas Orphans’ Court Division

Dechert

LLP



Step 1: Go to https://fjdefile.phila.gov and log in with your credentials

If you are not registered for an
account with the Philadelphia Courts
under the e-filing system, click this
link and follow instructions to obtain
a username.




Step 2: Click on Civil/Orphans’ E-filing System and accept disclaimer.



Step 3: Start a “New Case.”

L
>




Step 4: Select Orphans’ Court.




Step 5: Fill out Estate Information with the last name, and first name of the AIP. Select “Type of Estate” requested, and enter petitioner/client’s information
under name of filing party. Select type of filing party, type of pleading filed, and answer whether or not an emergency. Click “continue”.



Step 6: Complete forms as shown below for each interested party for the AIP. Interested parties to be served are any proposed co-Guardians,
any adults who could be intestate heirs if the AIP died as of the time of filing, and any person or entity providing residential services to the
AIP. When all interested parties have been added, click “continue”.

Click “Add” after each interested party is entered.




Step 7: Fill out the form as shown below. The Clerk’s Office has informed us that notice is not required — just accept this. The information in the gray box is
the information of your AIP. The Social Security Number should be listed in your intake packet from the referral organization.




Step 8: The information on the bottom of page should pre-populate. Click “kindly enter my appearance”.

Under on behalf of, check your
client’s (the petitioner’s) name.

N\




Step 9: Here, ensure that you have these five PDF's prior to moving onto the next step:

PDF 1 — Exhibit Tab plus the (confidential) Medical Report

* PDF 2 —Redacted Petition Package (in this order: preliminary decree, final decree, statement of rights,
petition, verification)

* PDF 3 — Redacted Petition Package (in same order)

* PDF 4 — Non-confidential exhibits (such as Consent & Joinder)

* PDF 5 — the IFP Affidavit

W

February 09, 2018 09:46am Youarein Page 11/2/2 4/ 5iai

Welcome! "File Attachment

*** NOTICE ***

Please review the UJS Public Access Policy. In accordance with the policy, please follow the
instructions and answer all questions carefully.

&) Main Menu

& Orphans’ Help Ifyour filing contains CONFIDENTIAL INFORMATION as defined in Section 7.0 of the UJS Public Access

Palicy, you must upload a Redacted Version and an Unredacted Version of the filing in the REDACTED
DOCUMENTS FILE UPLOAD AREA and the UNREDACTED DOCUMENTS FILE UPLOAD AREA
respectively after answering the guestions below.

e Log Off

If your filing includes GONFIDENTIAL DOCUMENTS or EXHIBITS as defined in Section 8.0 of fne UJS
Public Access Policy, you must upload those documents separately from all other documents in the
CONFIDENTIAL DOCUMENTS/EXHIBITS FILE UPLOAD AREA after answering the questions below.

Ifyour filing or any portion of your filing, is being filed UNDER SEAL pursuant to a docketed court order,
{hose documents must be uploaded in the DOCUMENTS FILED UNDER SEAL FILE UPLOAD AREA
* Required Field. separately from all other documents.

Uszer Acceptsifgrees to Bulas/Agreement.

S RTRCE & Please respond accordingly below:

"Does your filing contain Confidential Information? O Yes CUNo

Note: If your filing contains Confidential Information, s Redacted Version and an Un-Redacted Version of your filing must be uploadsd. Click here for
a list of information considered confidential as defined by the UJS Public Access Policy.

"Does your filing contain Confidential Documents/Exhibits?  OYes O No
Naie: Click here for a list of documents considered confidential a5 defined by the UJS Public Access Policy.

Is any portion of your filing being filed UNDER SEAL pursuant to a court order? Yes O No

See next page for more guidance on this screen.



Step 10: Prior to uploading documents, select “Yes” for the first two questions asked below, “No” for the third, and then click on “Upload
Documents”.

* Required Field.

User AccepisiAgrees to
Rules/Agresmsent.

B CONTACT US

_._.'“ SSL/ ;-"
ST A

“File Attachment
== NOTICE =

Please review the UJS Public Access Policy. In accordance with the policy, please follow the
instructions and answer all questions carefully.

If your filing contains CONFIDENTIAL INFORMATION as defined in Section 7.0 of the UJS Public Access
Policy, you must upload a Redacted Version and an Unredacted Version of the filing in the REDACTED

DOCUMENTS FILE UPLOAD AREA and the UNREDACTED DOCUMENTS FILE UPLOAD AREA
respectively after answering the questions below.

If your filing includes CONFIDENTIAL DOCUMENTS or EXHIBITS as defined in Section 8.0 of the UJS
Public Access Policy, you must upload those documents separately from all other documents in the
CONFIDENTIAL DOCUMENTS/EXHIBITS FILE UPLOAD AREA after answering the guestions below.

If your filing or any portion of your filing, is being filed UNDER SEAL pursuant to a docketed court order, those

documents must be uploaded in the DOCUMENTS FILED UNDER SEAL FILE UPLOAD AREA separately
from all other documents.

Please respond accordingly below:

“Does your filing contain Confidential Information”ﬂo
Note: If your filing contains Confidential Information, s Redacted VersTOmrerny an Un-Redacted Version of your filing must be uploaded. Click here fora

list of infarmation considered confidential as defined by the UJS Public Access Policy.

"Does your filing contain Confidential Documents.n'Exhibi No
Nate: Ciick here for a list of do ts considered co 5l a5 defined Dy e

melic Access Policy

“Is any portion of your filing being filed UNDER SEAL pursuant to a court order? @

“Select which Confidential Documents are included with your filing:
MOTE: You do not need to upload the Confidential Document Form required by the policy. The system will generate the form based on your selections
below.

Tax Returns & Schedules Check Registers Marital Property Inventory & Pre-
Trial Statement as provided in
Pa.R.C.P. No. 1920.33

Income & Expanse Statement as
provided in Pa.R.C.P. No.

W-2 forms & schedules including Checks or equivalent
1099 forms or similar documents
Wages Stubs, earnings statements,
or other similar documents

Loan application documents

Minor's education records

) 1910.27(c)
Credit card statements +| MedicallPsychological records Agreements between the parties as
Financial Institution Statements Children & Youth Services’ records usedin 23 Pa.C.5. §3105

Click to open Upload Screen, ensure the block pop-up windows option is not checked

11



C E-Filing System - File Upload Form - Google Chrome

Step 11: “Choose File”, select the first document you want to upload (Expert Report), open it and select “Add File Now”. After you select
Add File Now, you should see the name of the document. Hit “Finish/Next”.

& fjdefile.phila.gov/efsfid/zk_fjd_prvi_efile_55.zp upload_form?uid=44KtWMOL3dd5bidC&o=Rl...

CONFIDENTIAL DOCUMENTS/EXHIBITS UFPLOAD AREA

» Medical/Psychological records

In this area, upload only the files that you hawe identified as CONFIDENTIAL DOCUMEMNTS/EXHIBITS included with
the filing.

Plaasea limit the maximum file size for each document to 50Mb

and do not use these characters inthe filename * P <> |#{1 ~: &

Choose a file to attach: (must be a 2=PDF file)

Choose File | Mo file chosen

Add file to the list:

| Add File Now | Click here to estimate the file download time

Current File Attachments:
B File Name Size

To delete an attachment, check the file you want
deleted then click on the delete icon.

4= & file format created by Adobe®

Click the FINISH button after all CONFIDENTIAL DOCUMENTS/EXHIBITS have been uploaded.

Finish/Mext Mote: These documents will be viewakble by court personnel and case participants, but not the public.

dance with the
astions carefully

ned in Section 7.C

ted Version of th
DOCUMENTS FI

3ITS as defined il
ately from all othe
EA after answeri

EEAL pursuant tc
PER SEAL FILE

edacted Version of y
2s Mo
Public Access Palicy:

court order?

licy. The system will g

Idx Helldrns & SChisdUles

W-2 forms & schedules including Checks or equivalent

1099 forms or similar documents

Lneck Regisers

[ S S
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Step 12: Hit “Choose File”, select the redacted petition you wish to upload (Redacted Petition Package), and then click “Open”. Select “Add File
Now” and then hit “Finish”.

[y E-Filing System - File Upload Form - Google Chrome = =

& fidefile.phila.gov/fefsijd/zk_fjd_prvi_efile_55.zp_upload_form?uid =44KtWMOL3dd5bi4C&o=Rl...

REDACTED DOCUMENTS FILE UPLOAD AREA ]
In this area, only uplead all REDACTED wersions of the documents from which all COMFIDENTIAL INFORMATION
has besn remowved. dance with the

2stions careful

ned in Section ¥
ted Version of -

Plaasa imit the maximom file size for each docurmeant to 500Mb
and do not use these charactersinthe filename * 7 <> |#{}~: &

DOCUMENTS
Choose a file to attach: (must be a A~PDF file)
Choose File | Mo file chosen 21TS as defined
ately from all ot
Add file to the list: EA after answe
Add File Now | click hers to sstimate the file download time SEAL pursuant

DER SEAL FILI
Current File Attachments:

[ o File Name Size

To delete an attachment, check the file you want
deleted then click on the delete icon.

A= A file format created by Adobe® edacted Varsion of
Click the FINISH button after all REDACTED files have been uploaded.
25 No

= — Public Access Palicy
| Previous |1 Finish/Mext | Mote: These documenis will be viewable by the public.

court order?

‘H
dicy. The system will

Ta¥ HEerns & schealles LNECK HegIsters
W-2 forms & schedules including Checks or equivalent
1099 forms or similar documeants

Wages Stubs, earnings statements, . .
ar athar similar dacniments Minor's education records

Loan application documents
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Step 13: After selecting “Choose File” and finding the Unredacted (confidential) Petition Packet you wish to upload, select “Open” and then “Add

File Now”, Select “Finish/Next” once done with undredacted confidential documents.

¢ E-Filing System - File Upload Form - Google Chrome = =

a@ fjdefile.phila.gov/efsfjd/zk_fjd_prvt_efile_55.zp_upload_form?uid=44KtWMOL3dd5bi4C&o=RI...

U N-REDACTED DOCUMENTS CONTAINING
CONFIDENTIAL INFORMATION FILE UPLOAD AREA

I thiz area. only Upload UN-REDACTED versions of documents containing COMFIDENTIAL INFORMATION.

Please limit the maximum file size for each document to 50Mb
and do not use thasa characters inthe filename * 7 <> |#{}~: &

Choose a file to attach: (must be a ~PDF file)
Choose File |No file chosen

Add file to the list:
| Add File Now | gjick hers to estimate the file download tims

Current File Attachments:
i File Name Size

Ta delete an attachment, check the file you want
deleted then click on the delete icon.

A= & file format created by Adobe®

Click the FINISH button after all UN-REDACTED documents have been uploaded.

| Previous | | Finish/Mext | Mote: These documents will be viewable by court personnel and case participants, but not the public.
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Step 14: Repeat this procedure to find, open, and upload each public non-confidential documents (the Consent & Joinder and, if applicable, IFP

Affidavit), adding one at a time. After adding all public documents, click “Finish”.

B LR EEE

& fjdefile.phila.gow/efsfjd/zk_fjd_prvi_efile_55.zp upload_form?uid =44Kt\WWMOL3dd5bi4C&o=Rl...

olicy. pleas
INFORMATION FILE UPLOAD AREA

n this area, only upload all documents that are neither consider

PUBLIC DOCUMENTS CONTAINING NO CONFIDENTIAL '

NIFCHRRLAT HOT

Plaasa limit the maximom fife size for each documant to S0ATH
and do not use theso characters inthe filename * 7 <> |# 1}~ &

Choose a file to attach: {must be a 2 PDF file) Section §.1

r document
Choose File | Mo file chosen g the quesi

Add file to the list: a docketed

. PLOAD A
Add File New | glick here to estimate the file download time

Current File Attachments:

| [Eiss | File Name Size

To delste an attachment, check the file you want

deleted then click on the delete icon. .
g must b

A= & file format created by Adobe®

Click the FINISH button after all PUBLIC DOCUMENTS CONTAINING NO CONFIDENTIAL
INFORMATION files have been uploaded.
U Yes ® Nc

Previous | | Finish Mote: These documents will be viewable by the public.

rial Stateme

1099 forms or similar documents - - ) "a RGP No
- ) || Loan application documents 1 Income & Ex;
|| Wages Stubs, esarnings statements, ided in P

ar other similar documents [ Minor's education records %TH ;?((I:?
| Credit card statements |« Medical/Psychological records i

| Agreements |

15



Step 15: Your screen should now look like the below after all categories of documents are uploaded to the system.

1 Confidential Documents/Exhibits

File Name Size
Confidential Expert Report w Tab. pdf 1.442 bytes

[0 Redacted Documents From Which Confidential Information Has Been Removed

File Name Size
Redacted Petition Packet pdf 20 332 bytes

2 UN_-Redacted Confidential Documents Which Contain Confidential Information

File Name Size
Unredacted Petition Packst. pdf 22 186 bytes
(-

File Name Size
MNonconfidential exhibits such as Consent Joinder pdf 17.113 bytes
the IFP Affidavit. pdf 14.266 bytes

Total Documents Uploa

Certification Regarding Compliance with UJS Public Access Policy:

| certify that the filing complies with the provisions of the Public Access Policy of the Unified Judicial System of
Pennsylvania Case Records of the Appeliate and Trial Courts that require filing confidential information and
documents differently than non-confidential information and documents.

|| Click here to certify compliance with the UJS Public Access Policy

<< Back Continue >>

16



Step 16: Check off the box below, and click “Continue”.

17



Step 17: Select the IFP option, if applicable, and click “continue”.

18



Step 18: Look over the final
confirmation page to ensure all details
are accurate; check acknowledgement at
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estate if she died intestate at this time. A copy of the letter of

notification dated is attached as Exhibit A.
SWORN TO AND SUBSCRIBED:
BEFORE ME THIS DAY:
OF ,2019:
NOTARY PUBLIC
Z

900200.00602/122194614v.1
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All evidence received at the hearing concerning the present matter, including but not
limited to medical depositions, all testimony and all exhibits, shall be SEALED and not
made available except upon further Decree of this Court.
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in re Peery, 856 Pa. 125 (1939)

556 Pa. 125
Supreme Court of Pennsylvania.

In re Patricia Anne PEERY, an alleged
incapacitated person.
Appeal of Patricia Anne Peery.

Argued Nov. 18, 1998. | Decided March 25, 1999,

Brother filed petition for declaration of incapacity and
appointment of guardian for his 60-year-old sister. The
Court of Common Pleas, Centre County, Orphans Court
Division, No. 14-94-0009, Charles C. Brown, I,
President Judge, dismissed petition. Brother appealed.
The Superior Court, No. 221 HBG 94, reversed and
remanded. Sister appealed. The Supreme Court, No. 81
M.D. Appeal Docket 1998, Flaherty, C.J., held that trial
court was not required to make separate findings as to
incapacity and need for guardian.

Reversed,

West Headnotes (2)

(1 Mental Health
»=Verdict and Findings

When denying brother’s petition for declaration
of incapacity and appointment of guardian for
his 60-year-old sister, ftrial court was not
required to make separate findings as to
incapacity and need for a guardian; since it was
found upon competent evidence that sister did
not need guardianship services because of her
strong network of carctakers, the trial court
could not appoint a guardian, and it was
immaterial whether sister was incapacitated. 20
Pa.C.S5.A. § 5512.1.

1 Cases that cite this headnote

el Mental Health
&=Mental Incompetency or Incapacity in
General

2

A person cannot be deemed “incapacitated,” as
required to appoint guardian, if his impairment
is counterbalanced by friends or family or other
support, 20 Pa.C.S.A. § 5512.1(a).

2 Cases that cite this headnote

Attorneys and Law Firms

*%539 *126 Carl J. Mollica, State College, for Patricia
Anne Peery.

Thomas E. Coval, Willow Grove, for David B. Peery.

Before FLAHERTY, CJ., and ZAPPALA, CAPPY,
CASTILLE, NIGRO, NEWMAN and SAYLOR, II.

OPINION OF THE COURT

FLAHERTY, Chief Justice.

This case arose from a petition for declaration of
incapacity and appointment of a guardian. The trial court
dismissed the petition, finding that, although appellant is
mentally impaired, *127 she is not in need of
guardianship services. Superior Court reversed, holding
that the trial court failed to distinguish between the two
separate and discrete conclusions required by 20 P.S. §
5512.1 (the guardianship statute). Superior Court held that
the trial court erred by failing to make separate findings as
to the statutory issues: (1) appellant’s incapacity and (2)
appellant’s need for a guardian. The court remanded to
conduct another hearing limited to the issue of her need
for a guardian. We reverse, holding that the proceedings
in the trial court fulfilled the statutory requirements and
that Superior Court’s disposition unnecessarily elevated
form over substance.

The factual background is as follows. David Peery
(respondent) filed a petition to have his sixty-year-old
sister, Patricia Ann Peery, declared incapacitated and in
need of a guardian. After a hearing pursuant to the
guardianship statute,' the trial judge found **540 that
appellant’s low 1.Q. did not render her incapable of

015 Thomson Rediers, No olalim to originel U8 Gavertment YWorks. 1




In re Peery, 556 Pa. 125 (1989)

self-care, but required her to depend on others in regard to
her health, welfare, safety, and medical needs. The court
also found that Miss Peery’s needs were being met with
the help of individuals already assisting her. The trial
judge *128 indicated that he was impressed with the
support system which existed to assist Miss Peery,
finding that her caretakers were extremely devoted and
reliable. He also found that Miss Peery was satisfied with
her living arrangements and that she does not wish to see
her brother. Accordingly, the court determined that
appellant did not need the guardianship services of
respondent because the services already available to her
meet the essential requirements for her physical health
and safety and for managing her financial resources, The
court dismissed the petition for adjudication of incapacity
and appointment of a guardian. The trial court found:

This Court need not look to whether Ms, Peery can
manage her personal financial resources or meet essential
requirements for health and safety on her own. Rather, the
proper inquiry is whether Ms. Peery has in place a circle
of support to assist her in making rational decisions
concerning her personal finances and to meet essential
requirements of health and safety. This Court will not
disturb Ms. Peery’s wishes as long as her decisions are
rational and result in no perceivable harm to her.
Considering the evidence presented at the hearing, this
Court is satisfied Ms. Peery does not require a guardian.
The supports available to Ms. Peery assist her in making
decisions and in meeting her essential needs. The
evidence presented amply demonstrates the services
available to Ms. Peery meet the essential requirements for
her physical heaith and safety and of managing her
financial resources.

In re Peery, CCP of Centre County, nio. 14-94-9, slip op.
at 10, February 22, 1996 (emphasis added). The trial court
clearly stated its finding that Miss Peery does not require
a guardian. Moreover, the record of the hearing
abundantly supports that finding.

On appeal, a divided panel of Superior Court reversed the
order dismissing the petition and remanded for a hearing
to determine whether Miss Peery needs to have a
guardian appointed.

The standard of review is as follows:

#129 [T]he Court is bound by the trial
judge’s findings of fact unless those
findings are not based on competent
evidence. Conclusions of law,
however, are not binding on an
appellate court whose duty it is to

1 Rauters, Bo ol

foctbedNert @ 20175 Thaomso

i o original U5

determine whether there was a proper
application of law to fact by the lower
court. Lawner v. Engelbach, 433 Pa.
311, 249 A.2d 295 (1969).

2401 Pennsylvania Avenue Corp. v. Federation of Jewish
Agencies, 507 Pa. 166, 489 A2d 733, 736 (1985).
Superior Court committed error by refusing to accept
findings of fact by the trial court though the facts were
amply supported by competent evidence in the record.

U1 1t is clear from the record that the trial court decided
the closely related issues of incapacity and Miss Peery’s
need for a guardian, however, the court inauspiciously
referred to the dual issues of incapacity and the need for a
guardian as “the issue of whether Ms. Peery needs a
guardian,” making no mention of incapacity as a separate
issue. In remanding “for consideration of whether a
guardian for Ms. Peery should be appointed,” Superior
Court appears to have overlooked the fact that the trial
court had already decided that issue when it held that no
guardian was necessary.

In addition, Superior Court interprets the guardianship
statute to require trifurcation in this case-that is, the trial
court should have first decided (1) whether Miss Peery is
incapacitated, then (2) whether a guardian should be
appointed, then (3) who the guardian **541 should be. In
essence, Superior Court would prohibit the integration of
the first two elements-the issues of incapacity and the
need for a guardian,

According to appellant, her ability to meet her needs
without a guardian means, by definition, that she is not
statutorily incapacitated. This is appeilant’s interpretation
of the statutory section governing the determination of
incapacity, 20 Pa.C.S. § 5512.1(a) (quoted supra at n. 1):
“(a) Determination of incapacity.-In all cases, the court
shall consider and make specific findings of fact
concerning ... (3) The need for guardianship services, if
any, in light of such factors as the *130 availability of
family, friends and other supports to assist the individual
in making decisions....”

1 The issue of incapacitation is complicated, however, by
the statutory definition of “incapacitated person,” which
states: “ ‘Incapacitated person’ means an adult whose
ability to receive and evaluate information effectively and
communicate decisions in any way is impaired to such a
significant extent that he is partially or tofally unable to
manage his financial resources or to meet essential
requirements for his physical health and safety.” The
definition does not refer to the availability of the support
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of kin or friends which enables an impaired person to care
for himself without a guardian. It might therefore be said
that a person might be incapacitated but not in need of a
guardian. On the other hand, the statutory procedure for
the determination of incapacity, 20 Pa.C.8. § 5512.1(a),
requires the court, in determining incapacity, to weigh the
available support of others. We have no difficulty
concluding, therefore, that a person cannot be deemed
incapacitated if his impairment is counterbalanced by
friends or family or other support.

The critical fact is whether or not the alleged
incapacitated person needs a guardian. If the court finds
that a person does not need a guardian, it does not matter
whether he is incapacitated-the court cannot proceed to
the appointment of a guardian. A guardian is appointed
only “[ujpon a finding that the person is partially
incapacitated and in need of guardianship services,” 20
Pa.C.S. § 5512.1(b) (emphasis added), or “upon a finding
that the person is totally incapacitated and in need of
plenary guardianship services,” 20 Pa.C.S. § 5512.1(c)
(emphasis added). It is quite clear from 20 Pa.C.S. §§

Footnotes

1 20 Pa.C.S. § 5512.1 states, in pertinent part:

5512.1(b) and (c) that appointment of a guardian must
follow dual findings of incapacity and a need for
guardianship services. In this context, therefore, whether
or not Miss Peery was incapacitated was immaterial,
since it was found upon competent evidence that she did
not need guardianship services.

*131 We will therefore vacate the order of the Superior
Court and reinstate the order of the court of common
pleas.

Order of Superior Court vacated and order of the court of
common pleas reinstated.

All Citations

556 Pa. 125,727 A.2d 539

{a) Determination of incapacity.-In all cases, the court shall consider and make specific findings of fact concerning:

{1} The nature of any condition or disability which impairs the individua! to make and communicate decisions.

(2} The extent of the individual’s capacity to make and communicate decisions.

(3) The need for guardianship services, if any, in light of such factors as the availability of family, friends and other supports to

assist the individual in making decisions. ...

{4) The type of guardian, limited or plenary, of the person or estate needed hased on the nature of any condition or disability and

the capacity to make and communicate decisions....

{b) Limited guardian of the person.-Upon a finding that the persen is partially Incapacitated and In need of guardianship services,
the court shall enter an order appointing a limited guardian of the person with powers consistent with the court’s findings of

limitations....

{c) Plenary guardian of the person.-The court may appoint a plenary guardian of the person enly upon a finding that the person
is totally incapacitated and In need of plenary guardianship services.

{(Emphasis added).
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