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This guide is intended to inform small business owners about the basics of drafting a template contract. Before discussing the three types of template contracts—a customer agreement, a vendor agreement, and a liability waiver—this guide will discuss why you should consider drafting a template contract. 
Please note, this information does not, and is not intended to, constitute legal advice or create an attorney-client relationship. All information, content, and materials are for general informational purposes only. No reader should act, or refrain from acting, with respect to any particular legal matter on the basis of this information without first seeking legal advice from counsel in the relevant jurisdiction. If you need help drafting a template contract, please contact Philadelphia VIP to be connected with a pro bono lawyer. 
Why have a written contract?
Oral contracts are legally binding, but it is difficult to prove your claims if the other party breaches the oral contract. Written contracts, on the other hand, give you the necessary peace of mind in the following ways:
1. They provide proof of all the important terms that each party has agreed to. 
2. They prevent misunderstanding and faulty assumptions. By ironing out all of the details and putting your agreement into writing, you can refer to the written contract should any questions or issues arise.
3. They spread the risk in advance. By planning ahead, you and the other party can plan for the worst and fairly allocate the risk to the party who has agreed to handle it. Without a written contract, any disputes would come down to your word against the other party’s word.
4. They avoid costly lawsuits that could arise down the road. By planning in advance and agreeing to all of the important terms of your contract, you can save yourself from a lot of headaches in the future. In the unfortunate event of a breach of contract by the other party, by having executed a written contract you have an authoritative document that you can take to court to plead or defend your case.
The Heart of a Contract
	At the heart of every contract is a bargained-for exchange. Put another away, an agreement, even if written down on paper, is not valid unless you and the other party have exchanged something of legally recognized value. That exchange usually consists of an exchange of promises. One common example is where you have promised to deliver a good or service in exchange for the buyer’s promise to pay you. 
	Within a contract, there are likely to be additional promises specific to a provision, such as the promise of a buyer to maintain insurance, or to comply with the applicable laws. We call such a provision a covenant. When drafting your contract, make sure you that you clearly state the promise, as well as the party making the promise, to ensure the contract is legally binding and so that there is no ambiguity. 
Template vs. Bespoke Contracts
It is important to identify the situations for which you should draft a template contract and keep it handy as opposed to the situations that will warrant a bespoke contract. As the name indicates, a template contract is a contract that is made up of a series of template provisions that can be filled in to consummate a specific transaction between specific parties. Template contracts are a reliable way for you to draft a contract that meets your business needs without requiring to go through the exhaustive steps in drafting a bespoke contract each time you enter into a transaction.  A bespoke contract, on the other hand, is a contract that has been specifically tailored toward one transaction. The next section will provide a brief overview of when you should consider drafting a template contract and when you should consider drafting a bespoke contract. 
When should you draft a template contract?
· You should consider drafting a template contract for transactions that will foreseeably occur repeatedly and without much variation. Some examples include agreements with customers, agreements with vendors, and liability waivers, which we will discuss in more detail below. 
When should you draft a bespoke contract?
· You should consider drafting a bespoke contract when you are dealing with a highly complex or unique transaction that you are unlikely to handle repeatedly. These projects might require extensive negotiations to account for the specific risks that may arise. 
When a template contract will most likely suit your needs
	Because most businesses involve fairly consistent transactions or operations between customers, vendors, and third parties, you should have in place template contracts that are broad and thorough enough for you to fill in the details or slightly modify the provisions to suit your needs.
By drafting a template contract, you take the important step of streamlining your business and protecting your bottom-line in advance by accounting for such risks as a buyer not paying you, or the occurrence of an extraordinary event for which you do not want to be held liable.
General Tips When Drafting a Contract
When drafting three types of template agreements, Customer Agreements, Vendor Agreements, and Liability Waiver, there are similar general rules that you should follow. Before we dive into the building blocks of each type of contract, here are some general guidelines you should keep in mind:
1. Leave out information specific to a party or transaction. Since you want to reuse your template contract, leave the following items blank until executing your agreement with a specific party:
a) The names of each party (e.g., the buyer and seller);
b) The quantities of a good delivered;
c) Prices, including applicable or agreed-to shipping prices;
d) The delivery point;
e) Dates and time frames, such as the number of days; or
f) Any other information that is particular to the agreement between you and the other party. 
2. Specify the state law that will govern the contract. We call this a Choice of Law provision. Barring some special circumstance, you will want to choose the state in which you are operating your business. 
3. Limit your liability or risk as much as is legally and reasonably possible. Use this guide as a starting point for how to fairly and favorably allocate risks while abiding by the law, but do consult a lawyer if you are unsure about the specific mechanics of a clause, how a clause or provision might relate to the law, or what the laws are as they relate to a specific issue.
I. Customer Agreement
A customer agreement is a contract between your business and a customer regarding the sale of goods or services. Different laws apply depending on whether you are selling goods or providing a service. Here, we have focused on the sale of goods. If your business provides services to customers instead, you will look want to look at Section II, Vendor Agreements for guidance. Keep in mind that Section II is tailored for you as a customer seeking a service, so make sure to account for the terms that tilt in favor of the customer when looking for cues on how to draft a vendor agreement as the vendor.
Sale of Goods Agreement
	A sale of goods agreement is a contract in which the seller agrees to sell a specified quantity of goods to the buyer at an agreed-to price. In this section, we will examine the important provisions you should consider when drafting a template agreement for the sale of goods.  
	
1. Parties – In your template contract, you should have a provision that specifies who the parties are. This will usually be you (the seller) and the specific buyer. Since you will be party to every agreement, you can include your name in the template, but leave a space for the buyer’s name. Make sure to include the state in which you are operating and the type of organization with which you and the buyer are affiliated.  If you are a sole proprietor, place that label after your name. 
2. Sale of Goods – Provide a brief statement that you as the seller are selling X quantity of goods for Y price. You can indicate the quantity and price in a later section, and reference it, so that you can outline the terms in more detail (e.g., “Seller shall sell to Buyer the goods referenced in Section ## at the prices defined in Section ##”). 
3. Delivery – Consider how you typically deliver goods to your customers, including whether your customers pick up goods from your place of business, and describe those terms in detail. Also leave a blank space for the timing of delivery; if there is no set date, indicate that the goods will be delivered “within a reasonable time” after the indicated date of the agreement. Some hiccups in delivery can also occur, and you should account for those in your agreement by adding the following provisions:
a) Partial Shipments Allowed
Sometimes hiccups may arise where you are unable to ship all of the agreed-to goods. Consider adding a clause that allows you to make partial shipments “without liability or penalty,” where the buyer will pay for the units shipped whether the shipment was made in whole or in part.
b) Failure to Accept Delivery
Add a provision that allocates the risk and expenses to the buyer if they refuse to accept delivery once it has arrived at the delivery point. Clear state the following, should the buyer refuse to accept the goods upon delivery:
1. The risk of loss shifts to the buyer;
2. The goods will have been deemed to be delivered; and 
3. The seller will store the goods at the delivery point until the buyer picks them up, for which the buyer will be liable for any of the storage costs or other related expenses. 
c) Non-Delivery
Add protections should you be unable to deliver the goods. One way to do is to state that you will not be liable for any non-delivery unless the buyer provides written notice of the non-delivery within a specified number of days from which the goods were expected to be delivered. Also limit your liability for non-delivery to 1) delivering the goods within a reasonable time or 2) adjusting the invoice to reflect the quantity actually delivered. 
4. Quantity – Pennsylvania law gives buyers the discretion to reject all of the goods if they do not conform in any way to the contract requirements. To avoid this harsh penalty, add a provision that states that the buyer is not entitled to reject any portion of goods that deviate from the agreed-to quantity, and that the buyer will pay for the goods on a prorated basis. 
5. Title and Risk of Loss – State that title to the goods and risk of loss pass to the buyer upon delivery of goods at the delivery point. 
6. Inspection and Rejection of Nonconforming Goods – Require that the buyer inspect the goods within a specified number of days and state that the buyer will be deemed to have accepted the goods unless it notifies you in writing and provides written evidence of nonconforming goods. 
Limit the definition of “nonconforming goods” to 1) a product that is shipped in a manner different from what is identified in the contract and 2) goods that are labelled or packaged incorrectly. 
Further, provide protections that provide you the discretion to 1) replace nonconforming goods or 2) credit or refund the price for the nonconforming goods at the pro rata contract rate.
7. Price and Payment Terms – In your template contract, you should leave a space to specify the price at which the buyer will purchase goods from you. Note that the prices are exclusive of all sales, use, and excise taxes, or any other similar taxes, duties, or charges of any kind, and that the buyer will be responsible for such charges, costs, and taxes. Further, make sure that the terms in your Price provision are consistent with any pricing terms specified under your shipping provision. 
Depending on the nature of your business and the price of your goods, buyers may need to break up their payments. As such, in your Payment Terms provision, specify the number of days that the buyer has to complete all payments. Also consider incorporating a late payment fee or interest on late payments and the rate at which the interest will be compounded, whether daily or monthly. Lastly, if adding in a late payment clause, require the buyer to reimburse you for any costs incurred in collecting late payments. 
8. No Setoff – Indicate that the buyer agrees not to withhold any amounts owed due to your potential breach or non-performance of the agreement. 
9. Warranties – Warrant to the buyer the specific period from the date of shipment that the goods will conform to a list of specifications that you guarantee. Otherwise limit your warranty with a disclaimer that you offer no other representations or warranties with respect to the goods other than that which you have already specified. 
10. Limitation of Liability – Though the ideas underlying this provision are fairly simple, the differences in the types of damages for which you might be liable are highly technical and will likely require the guidance of a lawyer. As a general rule, however, try to shield your liability from any consequential or indirect damages. If you are unsure of this but feel strongly about adding this provision, consult a lawyer.
11. Indemnification – In the context of an indemnification clause, to indemnify a party simply means to hold them harmless. As such, require that the buyer indemnify you against any losses or damages that may flow from a claim of a third party as it relates to any breach or misconduct related to the contract.
12. Other Important Clauses and Considerations – There are many other important provisions to consider, but they all fall under the general rule of fairly allocating your risk as much as possible. Some of these include requiring your buyer to acquire insurance such as commercial general liability insurance; a termination clause so that you can terminate the agreement upon the buyer’s failure to pay you by a specified date; a choice of law provision that specifies that any legal action will be limited to a specific state (most likely the state in which your business operates); and a force majeure clause that excuses your nonperformance or delay should any extraordinary event occur, such as an epidemic or natural disaster. 
II. Vendor Agreement
Just as you regularly enter into agreements with your customers, depending on the nature of your business, you might also regularly enter into agreements with vendors, such as those who provide raw materials for the creation of your products or those who provide services, like marketing or event planning. This section will focus on agreements you might enter into as a customer of services as opposed to goods as discussed above. For that reason, the notes below are tailored in a way that is reasonably favorable to a customer. As such, if you are the vendor and supply a service, you can still take useful cues from this guide and slightly modify the terms and provisions as you see fit. Also, if you are a service provider, make sure to look at Liability Waiver under Section III to limit your liability as much as is allowed by the law.
The following is a list of some of the building blocks and important features of a vendor agreement.
1. Parties - In your template contract, you should have a provision that specifies who the parties are. This will usually be you (the customer), and the specific service provider. Since you will be party to every agreement, you can include your name in the template, but leave a space for the service provider’s name. Make sure to include the state in which you are operating and the type of organization with which you and the service provider are affiliated.  If you are a sole proprietor, place that label after your name.
2. Services – Make sure to list the services in this clause, or list them in another clause, such as a “Statement of Work” clause, and reference that clause here. The clause should require that the vendor as the service provider will provide the service in accordance with industry standards in the service provider’s field. 
3. Service Provider Obligations – Establish that the service provider will appoint representatives who will 1) act as a primary contact and representative for all matters pertaining to the contract and 2) perform agreed-to services with a corresponding list of descriptions of their experience and credentials in a separate section.   
If the vendor is scrupulous, you may find yourself extensively negotiating on the terms of this clause, but as the customer you should strive to incorporate language explicitly requiring your approval for the appointment of and changes in representatives.
4. Service Provider Records – Require that the service provider maintain complete and accurate records relating to the services listed in the agreement. Ensure that you have the right to inspect the records or interview the service provider’s representatives once you have provided reasonable or an agreed-to-number-of-days’ notice.  
5. Fees and Expenses – Establish a fee schedule here or in another section, such as in the Statement of Work, and agree to pay a fee in accordance to that fee schedule in exchange for the services provided to you as specified in the contract. Also agree to reimburse for reasonable expenses that have been pre-approved by you or your representative, upon submission of receipts and supporting documentation within 30 days or a specified period.
6. Termination for Convenience – This provision is highly favorable to you as the customer and may thus be difficult to incorporate into the agreement, as the vendor may resist. However, try to draft a provision allowing you to terminate the agreement without cause as long as you provide at least 60 days or other specified number of days’ prior written notice to the service provider.
7. Termination for Cause – At the very least, make sure that either party can terminate the agreement upon a material breach of the agreement, inability to make payments, or due to issues related to insolvency or bankruptcy. 
8. Service Obligations upon Expiration or Termination – Require the following upon the expiration or termination of the contract: 
a. Delivery of all documents and work product to you in performing the services for which you have paid;
b. The return of all of your property and equipment in the service provider’s control;
c. The return of all your confidential information and the permanent removal of all confidential information from the service provider’s computer systems; and
d. Reasonable cooperation in transitioning the services to an alternate service provider in the event of an early termination.
9. Indemnification – As in the sale of goods agreement discussed above, require that the service provider indemnify you or hold you harmless for any losses or liabilities that may attach indirectly to you from a third party claim as a result of the service provider’s negligence or breach of the contract. 
10. Remedies – Carve out a provision that provides for immediate injunctive relief in addition to damages upon the service provider’s breach of contract. Be specific as to the injunctive relief, such as step-in rights, like suspending the service provider’s performance, or withholding payment and adjusting payment amounts to account for the damages suffered by the service provider’s breach. 
11. Insurance – Require that the service provider maintain and carry insurance that includes but is not limited to commercial general liability. Also require that the service provider provide a certificate of insurance upon your request as the customer.
12. Force Majeure – Whereas contracts involving the sale of goods can more easily be remedied in the context of extraordinary events such as a pandemic or natural disaster, a service may be more difficult to render in such an event. Thus, make sure to allow each party to be excused to the extent that the event is truly outside of each party’s control.  This is also a good opportunity as the customer, however, to clarify which sorts of activities do not excuse the service provider’s performance, such as market conditions or cost or availability of materials. 
13. Other Important Clauses and Considerations – Other important clauses include an intellectual property clause that allows you to take ownership of intellectual property that is developed by the service provider in the course of providing its service to you; a confidentiality clause to specify any non-public or proprietary information that you possess as confidential, and also to outline the service provider’s limited rights with respect to such information, such as to use the confidential information solely to perform the agreed-to services; a choice of law provision that specifies that any legal action will be limited to a specific state (most likely the state in which your business operates); and a term, termination, and survival clause that specifies the term and continuation of that term until completion of all agreed-to services with exceptions accounting for any other clauses, such as an early termination clause. 
III. Liability Waiver
Though there have been provisions in the previous two agreements that explicitly limit your liability, whether you are the seller of a good or a customer in a vendor agreement, you want to be thorough in limiting your liability, and there may be circumstances that require a more tailored focus to shield your liability if your customers or a third party with whom you are working are injured. This is especially relevant if you are operating a business that involves risks, such as offering fitness classes.
As such, keep in mind the following essential tips when drafting your liability waiver:
1. Parties and Consideration – Specify the party or customer and the activity in which that party is involved. For instance, if you are a service provider, specify the services you are providing in this provision. Also require that the party agree to all the terms and conditions in consideration of your offering of your listed services.
2. Assumption of Risk – Require that the party acknowledge the risks associated with the listed services or activities in your services provision. For instance, if you own a fitness center, you would want customers to acknowledge the dangers associated with using exercise equipment. Lastly, require that the party acknowledge that it is voluntarily participating in the activities despite understanding the risks.
3. Release – This is arguably the most important provision in a liability waiver. Make sure that the party expressly waives any claims against you for liability arising from your own negligence. Keep in mind, however, that there are public policy safeguards that don’t allow you to shield all liability if public policy concerns are implicated. If you are involved in a business that provides a service that you think might involve public safety concerns, for instance, consult a lawyer to assist you on the laws in the location in which you operate. 
4. Representations and Covenants – Show that you are proactive in mitigating against some of the risks associated with your services by including representations and covenants. For instance, if you service involves a physical activity, require that the customer assure that it is in good health and has no health conditions that would impair the customer’s ability to participate in the activity. 
Further, require the customer to perform steps that mitigate the risk of your activity. For instance, if your service is a physical activity, require the customer to wear headgear or other appropriate safety gear. Lastly, require that the customer is complying with all laws as it relates to the activity. This may be something that you have already added in a previous provision, but it does not hurt to make it clear and reduce your risk of liability.
5. Boilerplate provisions – There are many boilerplate provisions that you can add in a liability waiver, but you should try to keep it simple, especially because you may have already added such provisions in your sale of goods agreement or vendor agreement. 
That being said, consider adding an integration clause, which acts as the final document that supersedes any other documents and specifies that no other documents will cover the issue of liability other than your liability waiver. Depending on the length of your liability waiver and the number of provisions within it, also consider adding a severability clause that ensures that the remainder of your agreement is kept intact if a specific clause or term is found to be invalid. Lastly, add a choice of law provision that indicates the state in which the law will govern regarding any potential injuries that may arise as specified in the liability waiver agreement.


Final Considerations
The following is a list of final considerations that you should keep in mind when drafting your template contract. Since you will be drafting a template contract, try not to start from scratch. Use the resources available online and fine-tune your contract as necessary. 
1. This guide is not legal advice and does not cover the full array of provisions and considerations you will need to keep in mind when drafting a contract. Instead, this guide is intended to provide useful tips or guidelines that you can use when drafting your contract. In other words, consider this guide a starting point, and consult a lawyer to help you with the actual drafting. 
2. Courts are very particular in how they apply a given set of laws to a contract. If you are unsure about what the laws are, or have specific concerns or questions regarding a provision or your contract more generally, do not hesitate to reach out to a lawyer.
3. Implement a system of record-keeping for your contracts. From the stages of information exchange, whether orally or through documents, as well as the execution of the final agreement, you want to have a record of everything as much as possible in the event that you need to circle back to an issue or if you are taken to court by another party. Also, incorporate a system of communication so that the other party with which you are making an agreement is up to date with all of the information regarding the agreement and their respective obligations. Consider adding a provision for the permanent removal or deletion of documents of files or documents upon the early termination or expiration of an agreement. In this way, you could ensure that you are protecting your business and avoiding any unnecessary disputes that might arise well after the term contemplated in your agreement.
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